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INDIAN LAW EEPOKTS, 


APPELLATE CIVIL. 


Before Mi\ Justice Marhhy and Mr, Justice Mitier, 

MAE AIN DHAEA (Plaintiff) r, EAKHAL GAIN, Guardian of 
JON AEDON (Defendant);* 


Miitdu Law^ Inheritmee — Sudras-— Illegitimate Sons — V&liditg of Marriage 
between persons of different Castes, 

According to tine doctrines of the Bengal school of Hindu law, a certain 
description only of illegitimate sons of a siidra by an unmarried sudra woman 
is entitled to inherit the father’s property in the absence of legitimate issue, 
mx., the illegitimate sons of a sudra by a female slave oi* a female slave of Ms 
slave. 

: Ber Mitteb, J.-— Marriage between parties in different subdivisions of the 
sudra caste is prohibited unless sanctioned by any special custom, and no 
presumption in favour of the validity of such a marriage can be made, although 
long cohabitation has existed' between the parties.- 

. F.er Market, J. — Qtmre, ^ whether there is . any legal ■ restriction; upon 
such a marriage ? , ' 

Suit' to, recover certain property, which ha.d ■'admittedly 
-beioriged ;to 'one .Eadiioo, 'deceased^ of' whom the plaintiff -w’^as 
.the' brother and. heir.- The defendant resisted the claim, alleging 
„that,.slie was the widow of' Eadhoo, and that: her minor son. , by 
Eim ' was, ', by . .Hindu law, a preferential , heir to the - .plaintiff. 

' :t ..Special .Appeal, No. 7B7 of .1874, .against. 'a decree, of the Judge of, Mia 
:"Midnax)ore,-. dated 30th ..December, 1873, 'affirming' -a decree, of the Munsif of 
;:Tumiooh, dated iph. September, '. . ■ 
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Radhoo was of the kaivertta (fisliermaii) caste. The material 
allegations upon which the defence rests w'ere contained in the 
third paragraph of the written statement, which w^as to the 
following effect : ■ 

Although originally the aforesaid Radhoo was a separated 
brother of the plaintiff, yet he, forsaking his own caste, remar« 
ried '1110, who" am of the tanti (w^eaver) caste, according to the 
enstom of the tanti caste.- Thus being nnited as husband ■ and 
wife we w^ere living together for at least twenty years, and my 
son, born of his loins, performed the funeral rites of the deceased 
Eadboo, and bore tokens of impurity according to the usage of 
his own caste. The plaintiff did not either bear the tokens of 
impurity, or perform his shradh.^^ 

Issues ^vere raised as to whether the defendant w’'as the 
mistress of Radhoo or his lawfully maiTied wife, and whether 
the plaintiff or the son of the defendant w’as the legal heir of 
Radhoo, and entitled to succeed to his property. 

The Muiisif held that the validity of the marriage was not 
established; but being of opinion that an illegitimate son of a 
sudra was by Hindu law a preferential heir to a brother, he 
dismissed the suit. On appeal the Judge upheld that decree, 
both on the ground of the defendant's son^s perferential right to 
succeed, and also on the ground that, as it was show-ii that the 
defendant lived wdth Radhoo as his wife for twenty years, the 
marriage might ‘be presumed, the onus being on the plaintiff to 
disprove it, which he had not succeeded in doing. The plaintiff 
■preferred ■ a speciar appeal .to the High Court, on the ' ground' 
that the defendant being an illegitimate son could not succeed ; 
that the marriage could not in such a case be presumed, and 
that the fact of Radhoo having been of a different caste from 
the defendant sliow^ed that no marriage could have taken place 
'..between them. . ■ 

Baboo Doorga Molmn Doss, for the appellant, contended 
that, although by . Hindu law certain illegitimate sons were 
allowed to inherit, yet, they W'ere limited in the case of sudras^ 
to the SOBS of the fifteen descriptions of female slaves expressly 
enumerated by the law ; see Colebrooke^s Dig., Bk. iii, Chap, ix, 
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V* 29 ; Tyavalmra.. Mayiika^ Chap,-:3c^ ' 5 aad 
So.ngralia.j> Chap, xii^ s. 1, ,v. .3 ; and that the defendantrS 
mother , mot being .shown' to he one of that ciescri|)tion^ her' soil' 
was .not .entitled to ■ inherit. He cited % Macna-gliteii'^s flindii 
Law, 15 'I 'Layabhaga^ Chap, ix, v¥. 'EO.and 31. ; .Mitakshara.^ 
Chap, i, s. 12; Mentis Chap, ix,. .v. 179 .,* I)attaka,.' .Ohaiidrika.'^ 
s. 5, v..'"'30 ; and Colebrooke^s Big., Bk. v,. Chap. iii, ". v. 174. 

■ . ■ .Baboo' ' AVie 'IIoMn ' Doss^ for respondent, coiiteiicled that 
the authorities extended the right of inheritance of an. illegiti** 
mate, son of a' sndra beyond. the sons of the .enumerated des- 
cription of female slaves ; such right also extended ' to the sons 
of a woman who. had been continuously living wi.tli the "father : 
he submitted that the defendant was a preferential heir to the 
plaintiff^ He ' relied on the case of Inderan Tahmgi/ptdfi' 
Taver v. RamamDam^ Pmidia Talaver (1), and referred to 
Shama Charan^s Vyavastha Barpana, ■2nd ed., pp. 638, 639, and 
913 to 915 ; Dayabhaga,' Chap, ix, v, 29 i Ratii Farid Na^ndu 
¥. Baiii Bangaru Nagudu (2) ; MiMmamy jagavita Teitajm 
Idailcaf v. Venkaiastibha Jeiiia (3) ; Fandaiga Telaver v. Fidi 
Telaver (4) i Nmar Muriojah y. Kotim' Bhmwtmt ' Uog (^) i 
and CImoturga Bmi Mmdwi Bgu y. Saliih Ptirhihd Sgn (6). 

' The following judgments were delivered . 

..Mitter, J. .(after shortly stating’ the. facts, and reading the 
portion of ■ the written statement set out, continued) “.—From the 
foregoing statemeiit it is clear that the defendant put the legality 
,of ' her . marriage, and consequently the legitimacy of her son, 
upon a social custom obtaining among her caste people. 

...The contention, raised in special appeal, is; .that the decision 
of the lower Court, both on the ■ question of the . validity of 
. the maixiage and the he.ritable rights of an .'illegitimate son. .of 
a sudra, is erroneous in law ; and I am of opinion .that , this 
contention is valid. After, liaving expressed his ,, opinion . that 


(1) 3 B. L. E., C. P., 1. 

(2) 4 Mad H, a, 204 

(3) 2 Mad. fi. C., 293. 


;(4) l Maa,H. C., 478. 

(5) Marsh., 609. 

(6) 7 Moore’s 1. A.,'L 
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an illegitimate son of a sndra under tLe^ Hindu 
putative fatber'^s property, tbe District Judge, , witli ref 
the question of marriage, says: — But more : than tMs^^ 
not at all sure that the son is illegitimate ; the defendant li ved as 
his wife with Eadhoo for twenty years, and still asserts that she 
was married to him. The marriage therefore may, I think, he 
presumed, and the disproof of it lies upon the plaintiff, -I 
cannot say that he has succeeded in disproving it/'^ 

In an ordinary ease, where it is ' established that parties 
have lived together as husband and wife for a long length 
of time, it is consonant with natural justice to presume a valid 
marriage between them ; and I am not aware of any peculiar 
provision in the Hindu law which is inconsistent wdth such a 
presumption as this. Butin this case there is no room for it, 
for the parties are of different castes, and a valid marriage 
between them is impossible, unless sanctioned by any peculiar 
social custom governing them ,• see Vyavastha Darpanar p* 
1038, and Ward^s Account of the Hindus, vol. i, p. 94. It 
is for this reason we find that the defendant, in her wuitten 
statement, alleges that the marriage between her and the 
deceased Eadhoo was valid by the usage obtaining amongst her 
caste people. Of this custom she has given no evidence, and 
it is possible that the attention of the parties was not called to 
this matter on account of the form in which the issue regarding 
the legitimacy of the defendant's son has been framed. But it 
is clear that, upon the materials upon the record, the lower 
Appellate Court, having regard to the particular facts of this 
case, was legally not warranted in making any presumption 
in favor of the validity of the alleged marriage between the 
defendant and the deceased Eadhoo. Therefore the Judgment 
of the District Judge upon this matter is erroneous in law. 

The next question we have to consider in this case Js whether 
or not an illegitimate son of a siidra can succeed to the property 
of his putative father. The lower Courts^ have relied.: upon a 
decision of the Judicial Committee of the Privy Council, quoted 
ill CowelFs Lectures, 1870, page. 171, in support' of their view~^ 
Lideran Yalungyimly Taver v, Bamamam;^ 'Fa%dm^ 

( 1 ) B. L. E., P. C., L 
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It is a Madras case ; and before discussing whether it is appli- 
■eable;.;Or;no^^^^^ better ' to ■ examine the antborities of the 

Beiigalv school .'.of the '.Hindu law bearing upon the question 
before us* ; . . 

, ' ' ' In ' the ' ' Bayabhaga^' the leading authority of the Bengal 
school, the . passage ■ which is supposed to fa¥or the contention of 
the illegitimate, soil' is ' to be found in v. 29 of Chap. ix. This 
chapter deals with the subject of the participation of sons l:)y 
women, of various tribes, and v. 2 clearly shows that they are not 
illegitimate sons, but legitimate issue of married ,wives of various 
tribes, the . shasters in ancient, time legalising intermarriage* But 
in the present age, the provisions relating to- intermarriage are not 
extant, but have become obsolete. Therefore it is questionable 
whether .the provisions of ' that chapter are binding now; see 
note, p. 14, Vyavastha Darpana. But passing over that objec- 
tion, let , us see how far the passage quoted supports the view 
of the law taken by the Courts below. The v. 29, as trans- 
lated ' by Mr, Colebrooke, runs thus : — But the son of a siidra,' 
by a female slave or other unmarried sudra woman, may share 
equally with other sons, by consent of the father. Thus Menu 
says A son, begotten by- a .man. of the servile class on his 
female . slave, or on the female slave of his slave, may take ■ a 
share of the heritage, if permitted : thus is the .law' estab- 
lished/ ' The passage. as translated 'certainly 'wamnts' the 
conclusion that an illegitimate son of a' sudra by a ..slave o.r 
other' : unmarried sudra woman takes the .inheritance of the 
father: but referring to' the original text, I 'find that there is a 
.slight '. inaccuracy of translation in the first part of the verse, 
in qiiestioii* The passage, if correctly rendered, would run 
thus,:— But .the son of a sudra by an. u.nma.r.ried female s.lave,. 
&c., .may share equally with other ‘ sons, by eon.sent of, the' 
father, &c/^ There is a similar inaccuracy in >. 31, which, 
should stand thus: Having ' no , other brother begotten' on a 
married ' Woman (he) may take the., whole '..property : provided 
there, , be ' . ,iiot a daughter s . son. So Yajnavalkya ' ordains 
^ One, who has no brother may '.inherit the whole' property for 
..want of daughter's sons/ But ■!£ there be, a .daughter's. : son# 
he. s,hall.,, share.', .equally,, with him ; ..'for' no special ,'provisioE,,oeeiirs ; 
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Nabain and it is fit that the allotment should be equal ; since the 0110^^ 
Dhaea though born of an unmarried woman, is son of the owner, and 
liAxiiAL the other, though sprung from a married woman, is only Iiis 

'3. . \ , j- ■ 33 ' ■ ■ 

'■v; ^daughter S'' soil, ■ 

These passages as corrected will appear to accord with the 
quotation from A'lenu in v. %9 (1), which has been cited as their 
authority ; but as they stood before they would seem to go much 
further than the text of Menu warranted. Therefore it is 
evident from these verses, if we read them correctly, that they* 
do not lay down that all illegitimate sons of sudras inlierit 
their fatlier^s property, but only a particular class, — viz., those 
begotten by a man of the servile class on his female slave or 
on the female slave of his slave.’^'^ In Mitakshara, Chap, i, s. 12, 
there occur the following passages 

!♦ The author next delivers a special rule concerning the 
partition of a sudiVs goods. ^ Even a son begotten by a siidra 
on a female slave may take a share by the father^s choice. But if 
the father be dead, the brethren should make him partaker of 
the moiety of a share : and one who has no brothers may inherit 
the whole property in default of daughters^ sous.'’ 

“ 2. The son begotten by a sudra on a female slave obtains 
a share by the father^s choice, or at his pleasure. But after 
(the demise of) the father, if there be sons of a wedded wife^, 
let these brothers allow the son of the female slave to parti- 
cipate for half a share : that is, let them, give him half (as much 
as is the amount of one brother's) allotment. However, should 
there be no sons of a wedded wife, the sou of the female slave 
takes the whole estate, provided there be no daughters of a 
wife, nor sons of daughters. But if there be such, the son of 
tl.ie female slave participates for half a share only. 

From the mention of a sudra in this place (it follows 
that) the son begotten by a man of a regenerate tribe on a 
leniak::, slave .'does not. obtain a share even by the father^,' choice, , 
nor the whole estate after his demise. But if he be, 'docile., he' 
receives a simple maintenance.'^^ 

The same rule of law is to be found in the Dattaka Chaiidrika„ 
s, 5, V, 80, and the third volume of Colebrookek Digest, Bk. v,^ 

0) Of Chap, ix. 
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T. 174 (tlie aforesaid inaccuracy of transktioii as lias been 
pointed out before also occurs in Bk. v., v. 174 of Colebrookek 
Digest).- ■ ^ 

.From, all tliese texts of tbe Hindu kw^ it is' evident tliat so 
far as tlie districts governed by the Bengal school of the Hindu 
law are concerned^ the lower Courts are not correct in laying 
clown broadly that all .illegitimate sons of sudra succeed to the 
inheritance of their father. Sir W* Macnagiiten also takes 
the same view of tbe law. In his treatise on Hindu law^ 
vol. i, p. 18^ he says: — Among- the sons of the sudra tribe^ 
an illegitimate son by a slave . girl takes with his legitimate 
brothers a half share^ and where there are no sons (indiMling 
song’s sons and grandsons) but only the son of ' a c!aug*htei% 
he is considered as,, a co-heir;, -and takes an equal share.” 
In a note in page 15 of the second volume of the same work^ he 
observes According to the Hindu laW;, the illegitimate son 
of a sudra man by a female slave, or a femide slave of his 
slave, may inherit, but not the . illegitimate child of any of the 
three superior classes. It appears in this case that the parties 
are siidras; but it is not. -distinctly . stated .whether the eldest 
b,rother died previously or subsequently to the death of - any or 
all of his other three brothers, or whether the woman on whom 
the plaintiff was begotten by- him was one- of the fifteen descrip- 
tions of slaves, or was merely a eoncuhine. If the- w^’ornaii, were 
his slave, and the other three brothers died before the eldest, then 
the. so.n begotten by him on the female- slave w^ould be entitled 
to the entire property. On the other hand, if one or more .of the 
brothers died subsequently to the death of the eldest brother, 
the illegitimate son ^voiild be entitled to claim only such portion 
as belonged to liis putative father, there being no law admitting 
the son of a sudra by a female slave to share tlie estate of the 
: collaterals.. If the. woman - were., not his. female .slave, the 

■son, begotten on her by him wmuld have no right in the inherit- 
., ance,. but ,o.i']Iy,.a claim to maiiitenaiicej ' and under no circom- 
.stances eo.iild.the son of the ■ sister . begotten as above have- any 
.right to -, succeed to his niothei'k bro-thers.” - ' 

- -From, -an,: examination ..of -these /authorities,- ^ is clear ihz% 
; .accoixling -..-td./the. sch.,o 0 l' of. the -Hindu 


1875 


Nabmx 

Bjiaba 

RAKHAIi 


THE IHDIAN- MW HEPOKTS. 




law, a certain description .of illegitimate sons of a siidra bj 
an unmarried siidra woman is entitled' to inberit to their 
property in the absence of legitimate issiie« It' 
been eontended, far from being established^ in tMs cas 
that the minor son of Eadhoo, whose right has been set up 
bj the defendant in answer to the plaintiff-^s claim, falls 
within that class. Consequently,, that son is not entitled to 
inherit to Eadhoo^s property : and he being put out of the way, 
the plaintiff right is clearly established. Therefore the deci- 
sions of the lower Courts are opposed to the provisions of the 
Hindu law. 

We have next to determine whether the conclusion at which 
the Courts below have arrived can be snppo.rted upon the 
authority of the decision of the Judicial Committee of the 
Privy Council quoted by them (1). 

Two questions were at issue in that case, 1st, whe- 
ther there was a marriage in fact; and secondly, if there was 
a marriage in fact, then whether there was a marriage in law.^”^ 
Upon the evidence, the first question was decided in the affirma- 
tive. ^^Then if there was a marriage in fact/^ their Lord- 
ships observe, ^^was there a marriage in law? When once 
you get to this, viz,^ fchat there was a marriage in fact, there 
would be a presumption in favor of there being a marriage 
in law/^ 

Having made this presumption, their Lordships proceed to 
examine the grounds upon which it was contended that, not- 
withstanding that presumption, the marriage was invalid 
io law. The ground upon which this contention was , founded 
was, tliat the father of the mother of the plaintiff in that ease 
was illegitimate, therefore the child of that' father, being an < 9 ®^^ 
could not contract a valid maiTiage, After observing that 
there is no authority to support any such proposition as that ' 
wdiich is contended for, they further observe:— '^Thougii fe^^^ 
Lordships do not agree in everything that has been stated in the 
Court of Appeal, they are satisfied that in the sudra caste illegi- 
timate children may inherit and have a right, to, maintenance®'*^.' : 

(I) Indemn Yaluvgypuly Taver v, MGmamamfrFmdia Ta^^ 
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They, therefore^ clearly do not entirely endorse tLe view 
taken by the High Court of Madras in that case (1), Re- 
ferring to that judgment^ it appears that that Court held that 
the son of a siidra and of a woman between whom there has been 
no formal ceremon}^ of marriage inherits his putative father^s 
property. Their Lordships expressly say that they do not wholly 
concur with the j\Iadras High Court in laying down this as a 
correct proposition of law ; but they say that, in the sudni 
caste^ illegitimate children may inherit and have a right to 
maiiiteiiance, or may inherit in certain cases and have a right to 
maintenance in all eases. Such a proposition as this is clearly 
consonant with the authorities we have been examining in this 
case ; and the eife(3t of that observation in . that particujar'* case 
before tlieir Lordships was to show that the argument of the 
party contending against the validity of the marriage was based 
upon the assumption that an illegitimate child is necessarily an 
oiitcaste^— an assumption not true in all cases. It appears,, to 
mOj therefo,rei, that the decision quoted by the lovrer Courts^ 
far from' supporting their conclusion^ goes in a great way. to 
show 'that an illegitimate child does not .necessarily inwall cases 
possess herit,able rightsj even amongst the sudras. 

.IPor, these reasons I think that the decision"^ of the lower 
Courts upon the materials now upon- the record ' cannot ■ stand. 
But from the nature of the issues kid dowm, in the MuiisilFs 
Courts' it, appears to me that the question of custom^ which was 
ciistiiietly raised in the defendants written statement^ and in 
fact 'Upon which, the defeiidantts case was solely made to rest; 
was wdiolly lost sight of in both ' the Courts below,' ■ It is 
possible^ therefore^ that in respect of this particular matter of the 
defend aiit^s defence^ she having been misled by the form "of the 
issue, has been preeliideil from adducing any evidence in support 
of it. Upon this ground I am inclined to give her an oppor- 
tunity of establishing her defence, if she can. I would there- 
fore remand the case for the adjudication of this issiie^ mz. 
whether by any usage or custom prevailing amongst tlie caste 
people of the defendant there could be any valid marriaf^e 
betw^een her and Endhoo. Costs to follow the result. 

(I) See 1 Mad. H. a, 478. 
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Maekby, /.—I entirely eonciir with my JBarnecl collengiie' in 
thinking that the ' lo'wer 'Courts • are wrong in laying clown 
broadly and without restriction that the illegitimate 'sons of a ■ 
siidra can succeed to theVinheritanee of their father. I ■ concur 
with him in thinking that the illegitimate sons' of a siiclra can 
only succeed to their father^'s' estate in certain eases ; and that in 
this case, if the son. of Radhoo be illegitimate,^ he wil^ n^ 
succeed. 

The only doubt I , have is as to the reasons g,iven by my 
learned colleague for holding that the District Judge is wrong in 
presuming that there was in this case a valid marriage, and tlmt 
the son of Radhoo was therefore legitimate. I understand my 
learned colleague to consider that the presumption is excluded 
because the alleged wife is of a different caste from tlie hasbaiid, 
and that, unless sanctioned by custom, such a marriage is not 
legally binding. Upon a q^uestion of this kind I should hesitate 
greatly before I differed from my learned colleague, it being a 
question wnth which he is peculiarly well qualified to deal. I 
only wdsh to point out that no legal authority is quoted for this 
position. In the ancient text-books no such authority could 
he found, because it is admitted (1) that in ancient times the 
sudras were but one general caste or class ; (2) that in ancient 
times the marriage of a man wdth a girl of a different class or 
caste was not prohibited. Whether the comparatively modern 
prohibition against intermarriage of persons of a different class or 
.caste., extends in this part of India to the. ’ modern sub-divisions 
of the siidra caste .or class is a matter, of very . great importance. 
The restrictions thus -imposed would .be, very : numerous 'y .and . 
restrictions upon marriage,- however convenient 'socially, ass.iirne' 
quite a different aspect wdien recognised by the , law. , If the' 
law^ does recognise .them,' of course they cannot be. .ignored:-, 
but if it does not, it would be.' wrong to .impose ' them, and - 1 ^ feel 
.great hesitation in saying for the first time that there is . a legal 
bar to these marriages. 

I do not, however, consider it necessary to express any differ- 
ence of opinion upon this point, because I see no objection to 
the order of remand proposed by my learned colleague. If it 
appears upon the evidence taken that these tw*o classes or castes 
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; may , intermarry^ tlie , prestimptioTi''^^lrom: cohabitation:' may:,, tlmn 
iiiac!,e,; as,:iii :,otlierx*a,:ses. .,; If,' on ■tlie:' others bandy. it , be foiiiici' that 
%ey cannot^, there 'will, be' no. 1*00 for aiiy-:sucii presimiption, 

. ■ Ckse rmmnded, 

ORIGINAL CIYILy 

"■ B.efore.Sir Mtekard Gariks Chief Justice, mid.Mf. Justice Macpherson^ 

■ MOME CH.UE.'DE,R DEY ('PL.AiNriFF) '-t'. THE .SECRETARY OP STATE 

:;E’0R INDIA (DEFE2fDANT). 

liffd of GovernmeBt-^ Acts done m ea^ereise qf So ver- " 

eipi Jatcers — 2i ^ 22 Jlcf., c. Alaiter of Revenue-— 21 Geo, IIB 

c. '70, 5. 8. 

Tlio plaintiff^ for some years before and up to 31st March, 1874, carried oi;i. 
the business of a retail tleaJer in ganja and sklhi in Calcutta, and occupied 
for that purpose certain shops and godowns duly licensed under the Govern- 
ment Regulations wit'Ii respect to' such sales. The license had to be renewed 
annually s and might, for siiflicieut cause, be witlidrawn at any time witliiii the 
year which teriuiiiated on Slst March. On 4th Marcli, 1874, -while the 
plaiiitifi’ was carrji.ng on his busine.ss, the Superintendent of Excise for 
Calcutta put the right to sell ganja and sidhi for the 3 "ear coiiimteiieiiig the 
18th April, 1874, up to public competition, w’hicli ■ wars -' the usual way 'of., 
distributing the ye.arly .licenses. The sale iiotificatioii contained, a : list of the.' 
•shops with, the localities where they.w'ere situated, but the right wuis reserved 
in, case of combiiiatioB, or for other cause, to transfer, before settlement, any , 
shop from, the locality specihed, to. some 'ioe'ality in the neighbourbood and 
the eoiiditi oils of sale were stated to be; “that 'the Collector 'does not 'bind 
himself to accept the , highest bid; that the settlement with the accepted' 
auction-purchasers will be eontinge'iit on the approval the Police ' authorities 
of the', proposed locality of the shop,- and the character of the a.pplicaiiit for 
license; that the' person accepted as' the auction-purchaser shall deposit at 
once a suiii erjnal to the license 4ee payable .for' two 'n-]o:Dt.lis, and, shall at tlie 
same time state in in what building bis shop will be opened, it being 

understood that the above depo'sit' ■ will .be returned' to, any person whoso 
license is subsetjiiently re'i'iised for Police ..reasons,’*. At the sale the plaintiff 
■uais the Ingiiest bidder for the licenses for. five shops for' tlie. sale of ga'iija 
and sicliii, and his bids were recorded.; and'-. he" also paid the ' deposit due in 
respect of the licenses amounting to'Rs. 968- ' 'Subsequently, the Excise ■Autho- 
rities refused licenses to the plaintiff 'for the five:- shops, and failed to return ' the 
deposit made in respect thereof. lira suitHoxm.ght ■ by the plaintiff again.st 
the Secretary of Slate in CguiicU for .India, . in'- which ■ he . alleged that" the 
Governmeiit had accepted Ms' hid, and -.thereby ■ contracted with him. to'.g:iv 0 :: 
him the licenses aud allow' h.irn t'o.'c'avry .on his'.. .'trade '.'in ga.nja" and sidhi, :aiid 
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tliat by tbeir not giviiig ^ Mm' '■liceiises, and , sO: forcing* , iiim . to close . Mi 
godowns and shops, they bad committed a breaeii of contract i>or wbidi be 
was entitled to damages,— jSbH on the .eYidence, per Pheab, Jb, tiuit there 
was no eontmct between the plaintif and the GoYernmciit. Meld also, both 
in the Court below and on appeal, eYen assuming there was a contract, that the 
suit was not maintainable, being in respect of actS' done by the Gorernmeiit in 
the exercise of sovereign powers. Suits such as might, previous to the passing 
of 21 & 22 ¥ict., c. 106, have been brought against the Etist India Company, 
and subsequently against the Secretary of State' in Council, are limiteil to suits 
for acts done in the conduct of undertakings w'-hicii miglit be carrieil on by- 
private individuals without sovereign powers. 

Appeal from a decision of Pliear^ J., dated 17tli 'Aprilj 181'5. 
The facts of the case are sufficiently stated in the Judgment 
appealed from^ which was as follows : — 

PheaEj,. J. — In 'this case one Nobin CiiiiiKler Dey sues the 
Secretary of State for India, The cause of. action is .very, 
obscurely stated in the plaint^ but it seems beyond doubt, that 
the plaintiff does not seek to make any particular person 
or officer of State responsible to .him on .any groiiiicL, His 
object is to establish a certain cause ’ of complaint a., gainst , the 
Government of tlie country, and to compel ' the Government to 
pay him money-compensation in respect of it out of the public' 
revenues, if he can do .so through the. means of this Court, , , 

Now, generally, it may be .said that, under the English con- 
stitution, the Crowm,. the Government, or State caniiot be sued 
in its own Courts; neither can any of the officers or servants of 
the Government be made liable for anything jUe done by 
them on the part of, and as the agents of, Government. In the 
event of any person being aggrieved or injurei! by the acts ov 
omissions of a Government servant or department, tlie remedy, 
if any there be, can only be sought by petition of right, unless 
the Government servant, to whose fault the grievauce is attri- 
butable, so conducted himself in the matter as to render himself 
personally liable. And this holds true with regard to the colo- 
nies as well as with regard to the mother country. 

To some extent the ease is seemingly, though not essentially, 
different with regard to India. While the Govemmeiit of this 
country was in the hands of the East India Company, the Com- 
pany never entirely lost its private or commercial character : even 
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wkea,. it : was direetetl^ by ■3 & 4 'Will. ' IV^ ' e. ; . 8'5j, ,, ta , abstain 
from all commereial business^ an exception was made as to such 
aS; might be carried' on for tbe purpose of Government. It lias CHUNDBEDiY 
often been '.ruled in the English Courts that, the fact of the' East. Thb ' h 
India Company, having .been invested' with .powers^ 

.called . sovereign powerS;, .did not constitute them ,'a sovereign— ; IkmA. . 
^Ban.k\ of \ Bengcd Y , East India Company (1) and Moodalaf v. „ ., : 

Mmi India Company (2) ■; and in the case of P'. ^ O.. . Company v. ' . 

The , See-ref ary of State (3)^ it was explained by the late.. 

Supreme Court that the East India Company Were not 
sovereigns; and therefore could not claim all the exemption of a 
sovereign; and that they w^ere not the public servants of Govern- 
ment; and therefore did not fall under the principle of the cases 
with regard to the liabilities of such persons; hut they were a 
Company to whom sovereign powers were delegated; who traded 
on their owm account; and for their own benefit; and were 
engaged in transactions; partly for the purposes of Government; 
and partly on their owm account; which without any delegation 
of sovereign rights; might be carried on by private individuals 
There is a great and clear distinction between acts so done in 
the exercise of what are usually termed sovereign powders and 
acts done in the conduct of undertakings which might be 
carried ' 'On by private individuals ■ without having such .. . 
powers delegated to them.*^^ And it was clearly pointed out by ' 
the Supreme ' Court; on an examination of the leading ' cases^ ' 
that; in regard to matters and undertakings of the latter kind; 
the East India Company were liable to be sued; though where 
■an act is done or a contract entered into in the exercise of' 
powers usually called sovereign powers; by which we mean^V'. 

(the.' Court says) ' powers which cannot be lawfully exercised .. 
except , by a .' sovereign; or private individual delegated by ''^'a 
sovereign to exercise them.; no action will lieB And wheH; ' by . 

El & '22, Viet.; c.' 106;, the Gove,rmnent of India' was,, transferred , , 

.from.: the, East India Company to Her Majesty; it w’^as .enacted' in, :, 

s,. '65, " The Secretary of State ' in Council shall and may .sue,,' ; v, ';: ^ 

(3)' Boiirke’s Eep., Pt. vii; 166, at' ■, 

pp. 188, 189. 
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and bp siied^ as well in India as in England^ bj tlie name of tlie 
Secretary of State in Conneil as a body eorpf'raie; and all 
persons and bodies politic shall and may iiiive and take t!ie same 
suitS; remedies, and proceedings, legal and ec|iiital)!e, against 
the Secretary of State in Council of India as tliej eoiilci have 
done against the said Company/^ Hence ail suits, siieli as 
might, before the passing of 21 & 22 Tict., c. 100, luire been 
brought against the East India Company, may now be brought 
against the Secretary of State in Council ; and these seem to 
be limited to suits for acts done in the eoiidiiet of niidertakings 
which might be carried on by private iiKliviilnals without sove- 
reign powers, 

if, then, the plaintiff has a cause of suit which would have 
been. good against the- East India Company before the transfer 
of the Government of India to the Queen, and therefore has “a 
right to be compensated out of the public revenues ot India, he 
ought to- have designated the defendant as Secretary of State 
for India in CounciL If his cause of suit is iH>t oi tin's eliaracr 
ter, then he ought to fail, for he has not attempted to niakxv oiit 
any ground of action against the Secretary of State for India., 
or any specific person. 

The Advocate-General does, not object to -the plaint being 
treated as a plaint presented against the Secrctaiy rvf State in 
Council j and, therefore, the first question is, wludlier the cause 
of.actio-ii on .which- the .-plaintiff sues is one which would have 
been good against the East India Company. 

It is not very easy to make out from the plaint wiiat precisely 
is the plaintifT^s ground of suit. But the material facts of 
his ease, as I understand the evidence, appear to be as 
folio w-s : — The plaintiff, for several years before and up to 
the 31st March, 1874, pursued the occupation of a retail 
seller of ganja and sidhi in shops in Calcutta, licensed for 
that purpose by the proper Government oflicei\s mider eertaiii 
Government Regulations; and he kept the ganja and skllii in, 
godowms also licensed by the Government. In each ease it 
seems that the license only lasted for a year, terminal ing on the 
31st March, and might, for sufficient cause, be withdrawn witliiii 
the year. It is illegal to store for sale and to sell t>uiiia and 
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sidlii elsewhere than in .licensed places^ and the whole system 
of these licenses has for its object the security of;, and the 
greater coiivenience in ' collecting;,^, so much 'of the Goveriiment 
iwenue , as arises, from the license and .excise duties on these 
articles.: On the 4th Alarch; 1874^ while the plaintiff was 
carrying on his occupation as just mentioned;, and the termination 
of the. license year was approaching; the Superintendent of 
Excise for , Calcutta put up for public competition the right of 
■retail s,ale of; amongst other excisable articles; ganja and sidlii.. 
This is the usual mode of distributing the yearly licenses. 
The, sale notification stated; — ^^The right of retail sale of the 
liquors and drugs below specified up to the close of the year 
ending Blst March; 1875, will be put up to auction at tlie 
Calcutta Collectorate on the 2nd March; 1874, and subsequent 

dayS; ill the following order A complete list 

of all shops for which licenses will be offered is open to genera^ 
inspection at the Collectorate, and the number of these shops 
will; under no circumstances; he increased daring the year. 
A list is given below of the shops of each kind to be settled 
with in the locality specified. The Superintendent; hoivever^ 
reserves to himself the right; in case of combination; or for other 
eause; to transfer before settlement; any shop from the locality 
specified to some locality in the neighbourhood. The auction 
wdll be held subject to the ■ following conditions : , that the 

Collector does not, .bind hinself to accept the highest bid;; 
(^) that,, the' settlement wdth the accepted auction “purchasers will"" 
be contingent on . approval by the Police authorities of the 
proposed locality of the shop and the character of the applicant 
for license ; („c) , that the person accepted as the anctioii-purchaser 
shall deposit at once a sum equal to the license fee payable ' for 
,twm : month S; and \^shall; at the same time; state in waiting in 
what buildiiig his shop will be opened, it being understood' that , 
the above deposit .will be returned to any person, whose license 
is subsequently refused for , Police reasons. Should the ■ license 
be 'granted; one half of the deposit will be credited as ■ fee for 
the first inontli; and the othei%half . will he "retained " as seeiuity 
d, iiri ng , , eleven ■ ' m oiitli s for ■ th e continuance ■ of ' the , sh op, , being 
'credited' ill ,tbe twelfth .'.month asTee for 'that . 


15 

■■'NoB'm'..' 

CaUXDEE DeY 
-y. 

' ".The ' 

SeCIIETABY:OV 
Stabe foe 
I xniA. 


THE INDIAN LAW REBOETS. 


[VOL. 1. 


At. this sale the -plaintiff w.a.s- the- .highest hidder for the 
.licenses., for five, shops for the sale 'of -ganja and sidlii; and liis 
bids were recorded. He also- paid the depos.it due in respect of 
these licenses amounting to a Slim of Es. 96S. 

What was done subsequently to this in the ' matter of. the 
license^ is not made entirely clear by the evidence. . But ' it h 
certain that;, for reasons which it is not, for the moment neces- 
sary to enter into, almost immediately afterwards,, the Excise 
authorities refused passes to the plaintifi; for the ' excisable arti- 
cles which constituted his stock-in-tradej and, so,j. ,iii' effect 
compelled him to close liis godowiis and shops. On this state 
of facts the -plaintiff maintains that the Excise autlioritit?s 
accepted his bid. and thereby contracted on the part of the 
Government to give him licenses for the five sliops;, and to allow 
him to exercise his trade therein for the year commeiicing wdth 
the 1st of April;, 1874; and that; by their not giving Mm these 
licenses, or at any rate by their forcing him to close his shops 
and godownS; a breach of the contract has, been co,iiiiiiitt.ed;- for 
which he is entitled to seek compensation in the shape ' of 
damages at the hands of Government. And he esti,i:nates the 
damages at the large sum of Rs. fi;965;, incliicliiig’ therein 
money -, deposited .by him in advance .for the licenses, which lie 
says ' he . never got.; money paid . for passes of certain excisable 
articles, which were refused, to him ; outlay in the ixiaiiiifactiirei^ 
and 'doss on .the. sale, of- ganja, which be had prepared in the 
anticipation of getting the ’contract, of license from 6ove.rii.m'eiit;, . 
loss-on the gaiija, &e., stored ill Ms godo.wna; and loss of .profits' 
of his business, 

, --I.f, however, the contract and breach, ' as the plaintiff thus 
-puts them, be assumed, it. seems to me - that no action in respect 
-.of : them. - lies .against -the Government,' -The matter involved 
m,-the.m is clearly, I think, not in any degree an, undertaking 
which, mi-glit. he .carried on by - private individuals without 
sovereign powers. The contract was only part of the adiiiiois- 
trative contrivance and arrangement by which the Govonrmeiit 
is accustomed to collect the excise duties, and the of 

the excise dxities aad other portions of the public revenue 
cei'tainly could not lEwfully he done by privute pex’sons not 
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delegated hy the sovereign to . do sa..; On , tliis/ groniid/ tliea^^ 

I think the plain tiff suit laiist l>,e dismissed with costs . ■ , The ■ ; NoBm^: : 

Cixvn:deiiBe¥ 

case or P, Cmthamiarmfi r, TJie Collector of Sea ;( 

receatij decided ' in the Madras High ' Court and referred to g£^5.uETAiiv.o.» 

feefore in„e« Has, no bearing 'upon the matter. For in that .case, ■ Statb,, ifob. 

. , r ^ lismAv ■ 

there waS' no question about the .right , to sue- .'the- Govemiiieiit of ,. 

..India." 'The defendant,' though an officer' of . Government, ■ was. '. 

made perso.ii ally liable . to, the plaintiff for conduct in .his office • 

so extravagantly vlfea and tortuous that he could ■ not be , , 

presumed to have acted honm feU. 

I am also of opinion that the evidence, which in many respects 
is very unsatisfactory and , incomplete in this ease, fails to estab-' 

I’sh any such contract on the: part of the Government as that ■ 
upon wdiicli the plaintiff relies. The acceptance of the bid (if ' 
that, in fact, took place) and the payment of the deposit money 
was, I thi.nk, at most a preliminary contract, by which one term ' 
of the intended principal contract w^as agreed' upon, viz,^ the price 
or license fee at which the shops, if settled at all " with the plain-. 

.tiff, were to be settled. In the conditions of, sale it was expressly ... 
stipulated that the ...Siipermtendent .of 'Excise reserved, to himself.:'. .,;, 
the liberty of 'changing, ' before the settlement should be. actually 
made, the sliop; (or.liou,se).m respect; tO''.'. which ''the settlement^ was', - 
to be made : and also that 'the settlement wo'uld he.eo.ntmgent oii ,, . 
approval by the Police' authorities of the 'proposed' locality of the . 
shop and the' .'character of the' applicant for lieense. The case ' , ,, .' , 
of delay in effecting the .'settlement, caused 'by delay in tiiev issue ■. 
of the Police certificate, is also, provided '.for.; and. .one ,0'f the 
conditions .of' the sale was that the 'person accepted as the 
auction-purchaser' shall deposit .at ' once ,a' 'suni equal to the . 
license fee, pay.able .for tvro months, and shall,, at the same time,. , ; 
state in writing, in what ' building his .. shop '.will' be .opened, it 
being understood that the above depo'sit'- will .be returned to any 
person to wlioin^ . liceDse 'is subsequently refused £o,r. Police 
reaso'B'S.^b On the wdiole, .it seems to. me that the auction lieeiise '■ 
sale, under, tlies'e circumstances, . merely' had 'the effect, of. aseer-, 
tainiBg the principal term in the proposed ^settlement agicenient,, ^ 
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but that there was bo complete contract between the Government 
and the auction- purchaser in the matter until the settlement of 
some specific house was actually effected. The prriceeclingS;, so 
far as they had gone^ would no doubt lead the aiietioii-porcha^er 
to expect that the Government would;, in the event of the 
requisite Police certificate being proeiirecl., within reasonable 
time settle with him for the proposed bouse a,t the aiietioii pricxq 
unless the Excise Department should substitute anollier house for 
it. Blit there was no binding agreement on this poiiit. It was 
not the case of an agreement for a settlement to he folloived by a 
settlement. The proceedings were iiegotiatory in their charac- 
teiq leading up to the settlement. In the other view the plaintiff, 
must have also^ on his part, bound hi.mself to 'ta.ke;, instead o£ 
the house proposed by himself, any house which the Excise 
Supermtendenfc might select, and this I do not think that either 
party contemplated. 

Thus, if the action were maintainable against the Goveiiimeiit, 
the main ground upon which the plaiivtili* bases his cki.ni fails 
him j.. for inasmueli as, in my opinion of thefacts,theGover,ii- 
ment did not.contiact to settle with him for the dive .houses, or 
to license his shops, he has no title to compensation for the con- 
sequences of its omitting to do so. And 1 riuiy add that the 
greater part of the expenditure and loss which tiie plaintiff 
sought to connect with the supposed contract, aud to make con- 
sequent on its breach, was not fairly attributable to it. 

Besides complaining of the breach of contraet wliicli he 
supposes was effected by the auction -sale, and claiming coni- 
pensation for the consequential loss thereby accruing to liiiB, the 
plaintiff says also that the Excise authorities, by refusing to give 
him passes, caused a large quantity of ganja to be detained in 
his godowns when he desired to remove it or to sell it 3 and 
also prevented him from obtaining certain opium and sidhi, ibr 
which he had paid the duty. The facts of this part of the case 
are very vaguely given in the plaint, and the evidence does not 
make the matter clearer. So far as I can perceive, the pluinrdl: 
did eventually get the opium and sidlu for whieli he |‘*aid the 
duty, although passes for these articles were, in the first iostaiice, 
refused. And no obstacle w^as placed in liic way of liis realising 
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. tiie,ganja, wliicli was stored in,. , his: godowii" at ' the time .of . his .. . • .1875 
failure to.. obtain the retail license* -other, than that which was ri' .' 

„ . .. . . . . . : ' -Cji.FJsrjDEBDBi- 

iiivoived .in the, fact of., his having no retail shop of his own to, , ' 

sell it. ill. ' '.But, had ' it been otherwise on, these ■ poiiits_, the 'sp,cb:etabv^. ^ 
Government^. , for the reasons already giveiij could not have been 
.made responsible in a suit for the refusal of the passes. 

,The,:„coiicliisiGii at .which I have arrived on the whole o£ , -the ; 

./ease is shortly as follows t that this is not a suit 'brought 
against an, officer of Government^ or a public servaiit^j to enforce ■ 
a personal, liability incurred by him by reason of his conduct ^ 
ill the discharge of his diity^ but is a suit against the Govern- 
ment itself in respect to an alleged contract made^ and for -acts 
clone' in the exercise of sovereign powers, and. is, therefore, not 
maintainable. If, however, it be assumed that the suit is main- ' 
tainahle, then I am, also of opinion that the onl}^ part of the 
plain tiff ■’s claim which is made out by the evidence is the claim 
to be repaid the amount of money deposited by him in respect- 
of the licenses ' which were not furnished him. But here it is 
said on the part of the Government, that although the plaintiff 
was not, in fact, settled with in .respect of the five shops in 
pursuance, and as the result, of the public license sale, yet he 
was allowed to and did carry on his trade-in three of these' 
ghops from the 1st to the 15th April; and that on the Elst - 
May the plaintiff w^as served with a formal notice by the Excise 
Superintendent, under s. 10 of Act XI of 1819, that ' the' 
licenses.; for the shops held by him would 'Be withdrawn at the ,, 
end of a ' month from that date ; ■ and was at the same ti.me ' 
informed that passes would be issued to him for the importation 
of excisable articles into his said shops during the. said period . 
of one moiitii. , And it is further alleged that during ' this month, ■ 
the plaintiff did, in, fact, import into his shops .certain specified , 
excisable articles.' On this state of facts,, it is mai'iitaiued on: 
the part of ' Government that the ■ Bs. 968, - deposited by the ■ 
plaintiff under the conditions of the auction-sale of 4tli, March 
(and no other deposit is admitted), wmre applicable, 'in "the first 
place, to discharge license fees due' from the plaintiff, to the 
Government for his shops, (on. , what footing is' not 'said) .for, the ,, , 
period of , a month, from 21st: M'ay -to, -2 1st June, amounting to 
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^875 j{,g_ 484 , j and tliat the remainder only, viz., Es. 4S]', was really 

CHOTDBirDBY due from the Government to the plaintiff, * * * * * 

„*■ The result of the evidence, on the whole, is, in my opinion, 

Kegketasy. ■ supposing* 'the suit, to be" one , maisitaiBaUe against tlie Govern- 
that plaintiff .ought to be repaid the riKiiit^y wliicti h 
deposited as an advance for license fees^ but tliat^ he lias to to II j 
failed to make out' any gronnd upon whieli he could e'laim da- 
' 'mages ■ from the GoYernment.' I.liaTe already said that in tlie 
, ' ' view I , h.aYe takenj I mast dismiss this suit witli costs^ but I 
thoiiglit it right to give the .coneliision at which I luive arrived 
.npoii the evidence ' before the Court. The , Goveniineiit wns, no 
doiiht^ rightly advised to 'meet this suit in .eveiT ] possible vra j : 
blit I should .suppose that^ if the facts of the ease are such as 
" they, have been made to appear to me by the evklence^ the 
■ " plaintiff wwild recover back his deposit money on making' a' 
^ proper petition for. that ' purpose to the Government of India^— 
a petition wdiich, if not^- strictly speakiogj a petition o,f rights 
would be of the nature of a petition of right. It probably is' 
the ease that persons wdth whom the Excise aiitlnrrities have to 
deal in matters of this kind are not over-scrnpiiions, and that 
the Government has ahvaj^s to be watchful, lost it be clefraiiiled 
by smuggling practices, such as those which have bee.ii attri- 
buted to the plaintiff in this suit. Iliit to keep irioney, wd.iich 
the Excise authorities themselves lind invitwl the plaintiff to 
placjc in their hands on the faith of getting licenses, against an 
old claim for unpaid revenue, such as that which has been set 
up in this ease, savours itself,! think, if I may veoiiire to say 
so, somewhat of that very unscrupoloiisness against which the 
Excise authorities have to guard. The plaintiff ought, at least, 
to have been warned before he deposited his money that he was 
doing it at his own risk, because the (Toverniiieut intended to 
exercise pressure to keep it against the Burranagore claim ; and 
I feel sure the authorities could never have intended to take up 
a course of this kind. I need hardly add that i may bennis- 
taken with regard to the true facts of the ease* I can only 
judge by the evidence which has been pot bt'fore me, and that 
evidence is very meagre and unsatisfactory on boili sides* 

The suit must be dismissed with costs on. scale No. S, 
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ftoM tWs decision the plaintiff appealed, 
Mr. Wood for the appellant. 


, ,Nobik v ■ ■ ' 


■ a* he 

The Jivocate- Generaly ' offg*. (Mr. Fatil) and the Secbetaetof 

Commit offg. (Mr. FUUips) for the' respondent. , ' 


: Mr, contended that the suit was maiiitainahle against 

the ■ Government; , It was brought -.in ^ respect., of, matters ' ".for. 
wdheli a claim could have .been .enforced against the. East India 
Com pan j ' before the passing' of 21 &' 22 Viet., c. 106. S. 65 
of that ■ Act provides that all such remedies and proceed- 
ings as aiij person might have against the Company might 
be , enforced and taken against the Secretary of State for India 
in Cou,iicil, and he was liable to be sued in ,tlie same 
manner as the East India Company. ■ By, virtue of 53 .Geo, III, 
c. 155, ss. 35, 59, and iO, read in connexion with 3 ■ &, 4 
Will. IV, c., 85, ss. £, 9, and 10, the East India Company was 
directly interested in the territorial revenue of India,: and, by 
s. .59 .of the former Statute were liable out of the capital stock 
ancT assets of the. Company to satisfy any judgment that might .■ 
,"be. obtained, .against, .them, . The ■ causes' -of action^ in this suit 
were for .debt and liabilities lawfully ^ incurred under , a .contract 
made with'", the officers of Government, for .which a, suit could 
have, been , maintained against the 'East , India CoinpaB.y under,' 
the .above Statutes. , 

, This .was not a matter of revenue, nor an act done in the, 

' exercise of,: sovereign power j it ' was- ■ in the .nature , of a ■ contract. 

: made with .the 'Government as' having- a' 'trading, monopoly in 
' opium. ; 'and the . plaintiff , says, the defendant, representing „ the 
; Government, has committed a breach of the contract by not „.giv“ 
'ing Mm ' the .',l.ieeiise ; see ,P. ChitJimibaram y, TMe . Collector 
Sea Customs (1), wffiere it .was held that the ; .Letters. .Patent of 
..„ the, Madras High Court did, not preclude such an action being 
brought. The provision: of '21- Geo, III,, c. 70, 'S.: 8, , staking 
\aw^ay„,„the jiirisd.ictioii of the'' Supreme ■ -Court in, matters' 'of 
revenue, was virtually repealed by. 53 Geo. Ill, ,e... 155, s.s. , 98 


(1) lG Mad.,Jiu'.,94. 
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1875 and 99^ which Statute was coiifinned. hy 3 & 4 Will. IV^ 
S^xiT™" s* Adtwcate’'Gen€mL~E‘&. 98 and 09 of the 

former Statute are repealed by Act XIV of 1S?II.] Act XiV 
' ' TiiE' of 1870' contains a provision that, the Act shiill not affect 
any principle or rule of law, or established Jurisdiction, or 
India. custom, notwithstanding it may be affirmed or, recogiiiseci 
:by any enactment by the Act .repealed; so that the rule 
" ■ of law kid dowm ' ill cases decided on these sections, 9B and 59, 

. w^oiild , not be affected, and- would .still .apply. It ,is siib- 
mitted moreoyer that -they are re-enacted by o & 4 Will. IV, 
e. 85, ss. 9 & 10, and those . sections have , not bee.n 
repealed; see the cases of Moodala?/ v. Iforton (1) aiicl liaM’^ 
cktmd VrmmMl y. Glass (2). The former ease was a suit 
■■ filed by a person wdo had been dispossessed. ' by the Company 
of a lease granted- to him. to supply Madras with tobacco ; and 
a demu,iTer to the bill was overruled. The seeoncl ease was 
one ■ of trespass for the seizure of opium, and the plea was 
taken that the Supreme Court had no jurisclietion as the matter 
related to . revenue, but it was overruled; and it was said the 
Court had Jurisdiction generally' under 53 Geo. HI, c. 155, 
s. ■ 98, for illegal acts committed under reveiitie regulations at 
the Presidency. 

This is not a revenue matter within t-he .meaning of 21 Geo* HI, 
c. 7„0,, s. 8, so as to take-away the Jiirisclietio,E ol: this Court to 
maintain the suit. . The co.imexion of the matter wiili tiie revenue 
must be. immediate — Eimga Pilkg v« Jiast Lidm 
.Company ,(,8). [Gahth,.. C. J.—Can you say the money 'wliich 
,. W’'as. the,, actual fee for the. license was not part of the revenue ? 
It was paid and received as an excise fee.] it would not become 
revenue until the license was granted ; it xyas .merely a deposit 
,of money "for a certain purpose, which was never itiliilled : the 
license never having been granted, .the nio,i.iey never beeaiiie 
pait of the. revenue. .The grant of the license was a coiahtioo 
precedent to the deposit becoming the fee for it : ilie Colieci^'r 
being merely in the position of a stake-holder niilil an event 
should happen, which never did happen. It is submitted further 

(1) i Br. CL Ca., 409. (2) Per. Or. Cas., 800. 

(3) 1 Mad. Motes- of Cas.,, 153. 
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that the ' word ' reTeime''’^, 70^ s.-B^'nieaiis only^ 

land/.reveiine,' Ie Mamelmnd Urmmtd v. Glass (l),vit 'is said 
that' 53 Geo. III^ e.- 155^ was the first Statute which made pro™ 
visioE with" respect' to customs duties. lU' the case of dud/mr 
CImudra Shaw which was an application for a mandamus to 
compel the Board of Eevenue to 'pass, rules .relating to lice'ii'se 
fees; the Court refused the application on other, grounds than that 
of .want of jurisdiction ; see also of Bomha'^ ,v. JJeud^ 

KulUanmi Ilakoonndrai (3).' [Gaeth, C, I . — The point' waS' 
iiot taten in that case,]; It might have been taken and was not. 
There is nothing whatever to entitle the Government to retain the 
iiio'uey. 

In the P, ^ 0. Company v. The Secretary of State for India 
m Cotmeil (4), the plaintiffs were held entitled to recover against 
the Government damages sustained in consequence of the negli- 
gence of workmen employed by the Government. [Macmbr- 
SON, /.—That decision avoids the point now in question. It is 
expressly limited by the case stated to cases where the Govern- 
ment is acting as any private individual might act j see pp. 17:^, 
173,] That ease shows that it is not a matter of revenue merely 
because any damages which might be recovered would have to 
be paid out of the revenues of India, That case too distin- 
guishes the ease of Lane v. Cotton (5) , where it was held that, a 
public officer is, not responsible for the default of servants under 
him. Here the plaintiff has no remedy except this , action ; there 
■is nothing liere in the nature of a proceeding by petition of right 
,as might be taken in England,' 

Goimsel for the respondent were- not called upon. 

'' , The judgment of the Court was delivered by 

Garth, C, J . — This was a suit brought by the plaintiff, who, 
lor some years previously to March, 1874, appears to have been 
a 'retail dealer in sidlii and other excisable articles at Calcutta, 
against the , Secretary of State for India in Council; and the 

(1) Per. Or. Cas., 360. {4)Bourke'sEep., Pt,vihl66.- 

, (2), 'll R-s 250„ ■- (5)- 1" Lord.EajBi., .-646, 

(3) ,.14 :Moore*s,I. A.,, 551. 
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object of the siiit waste establish certaiii claims ag'aiiist the Cxoverii*' 
meiit of India, the. nature of 'which was not very clearly defined 
either in the plaintiffs statement or in the evidence. 

It is unnecessary, however, in the view which we Inive taken of 
the case, to enter into all the circumstances, wbicli have been so 
carefully considered 'and commented, on by the learned Judge 
■in'.the': Court beiow^. .Suffice' it to say ' that, in sukstiince, the 
plain tiff pots ■ his claim in t.thi^ .way: He says— At the public 
auction, which was held, by the Govemiiieiir. ollieer on the 4tli of 
March, ;'1874,, of , licenses to sell ce,rtaiii excisable iicpiors and 
drugs, I became the hi'ghest bidder fo,r the right to sell such 
liquors and drugs at five different shops at Calcutta; 1 paid the 
deposits upon my purchase, and did all that was neces<i\ry to 
entitle me to the licenses. I demanded these licenses from, the' 
Government officials, and I failed to obtain them,. ■ Further. more, 
I paid the duties 'upon certain excisable articles of the same 
character which I kept in my godowns; but, iiotwothstandiDg 
this, payment,.! co'uld 'not obtain from the Goverunie'nt .officers 
the necessary papers to enable me to obtain tliese articles, T„iie 
consequence . was, . that I w^'as ■ obliged to close m,y shops. '',.'',! 
sustained heavy damages upon the resale of goods, as well as in 
other ways, entirely ..through the wrong'fiii acts and ilel'ault of llie 
Excise officials ; 'and I am therefore entitled in the first place 
to be compensated for all the damages which I have tiros siistaiiied, 
or, failing that, I am at least entitled to liave the deposit which 
I paid on the purchase of the licenses returned to me. 

■ . This being, the 'mature of 'the 'plaia'titPs elaim, the first and 
..main question which . arises, .and the only one wdiieli it is reall}?’ 
necessary for us to decide, is, .is .this.- a claim which, even assum- 
ing the plaintiff to be right upon the merits, he can legally en- 
force by' suit' against the Government of India? Because when 
he, .siies„ the '- 'Secretary of .State -for India in Coiinci!, he sues him 
of course as representing the Government. Ho relics for tluit 
purpose upon the provisions of the Act wliidi has been so fre- 
quently referred to, the El & E2 Viet., c. iOo, iimler wiiiuli the 
possession and^ government of the British territories in liiclia 
vrere transferred from the East India Company to the Crown ; 
by the ,65th^ section of which Statute it was provided that the 
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Secretary of S tate iiiCoiiacil miglit '■ be' sued ■ ■, as a body ' cor{) 0 «; .. 
rate, and that all persons might haTe- and take the' same ' "reme- Nobix 

... ■ , . .. „ ... .. ..... , , CHUNBEBDEy 

dies and proceedings against him m that capacity,' as' they might 

haYe’ ■ had and' taken before the Act passed against the 

In dM Company. . Then- comes the 'question, whether taking the' State fob 

plaiiitiff^s claim to be as he states it himself, was 'it, or was it not,' ^ . 

such a claim" as' could haYe been enforced 'before the Act against' 

.'the .East India Company?' ' In order to decide this question, it 
mdli sufBce to' refer to ■ one authority, upon which the learned 
couns'elfor the' plaintiff mainly relied in his argument, and which 
explains and distinguishes in the clearest manner those claims 
which could" and those which" could not have been enforced' 
against the East India Company before the Act. I allude to 
the ease of the P, ^ 0. Com;^any v. The Secretary of State 
for Iniia in Council {1) , 

It was a suit brought by ' the ' plaintiffs for damage done to' 
one of their liorses through the negligence of some men employed 
at one of the Government dockyards, which dockyard was car« 
ried on by the Government in the same way, and for the same 
purposes, as any private firm or company might have carried 
on a similar ' business. ■ It was tried by. Macpherson sitting 
at that time as the First Judge of the Small Cause Court, and 
the question of the defendant'^s ■ liability was referred ■ by ' liini 
to the Supreme Court as a point of law. The case was heard 
by Sir. Barnes '- Peacock and two other Judges of the Supreme 
Court, and' resulted in a most learned and elaborate Judgment, 
in which, after 'going' very fully inh> the ■provisions of the Statute, " 
and examining all the authorities with' gre'at care, the Court' 
decided that the Government ' of' India were responsible ' to the' 
plaintiffs' in '.that suit iipoii the'' express ground that the' negli- 
gence complained" of was an" act done by their' servants" in 
: carrying oir the ordinary busines's . of ' ship-biii'Mers. (uneonneeted 
altogether with thC' exercise of 'sovereign powers), 'and . wMcIi. 

.; ..a'hy firm or inclividual ' might' have" carried' on' for 'the same 
' purpO'ses® ■ 

.it': was."' beid'. tlia.t, because' the East', India Co!npa:riy - \vo'u!'ci:' .' 
h.ave. be€.n ', l.iable.'"ifi" such, a •. ease - before the- Act, . the 'Oov'ernineht ■ ' ' 

Boarkes.,'Eep.., Pt.vii, '-167. . ' .' 
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187S‘ of India was eqiially . liable :a£ter : the Act came into. vO 
Nobixnt and the distinction was very ' earefally drawn between acts done 
ChfndeeDby the East India Company in their private: capacity, and acts 

* '^’he clone by them in the exercise o£ those sovereign no were which 
SECEET.\EyoF i /h « » r 

xState FOR were entrusted to them by the Crown for purposes. o£ govern- 

meni There is a .great and clear distinction (says Sir 

Barnes Peacock) between acts done in , the exercise of what 

are nsnaliy termed sovereign powers and acts done in the 

conduct of undertakings which might , be, carried on by private 

individuals without having such powers delegated to 

(he cites Moodalay v. The East India Company and Moodalay 

V* Morton (1) relied on by Mr. Wood, and Lord Keny oily's 

observations upon that case), and then Sir Barnes Peacock 

goes on to say: '^But where an act is done or a contract 

entered into in the exercise of powers usually called sovereign 

powers, by which we mean powers which cannot be lawfully 

exercised except by a sovereign or private individual delegated 

by a sovereign to exercise them, no action wall 

Bearing in mind this very important principle, with which we 

entirely agree, let us see whether the claim of the plainiiff is 

one which could possibly be enforced against the Government 

of India. 

The persons who are said to Lave been guilty of the acts and 
default of which he complains, are the officers employed in that 
department of the Government service which relates to th^ 
imposition and collection of the excise duties. The ground of 
the complaint is, that those officers have been guilty of various 
breaches of duty in not fulfflling obligations to the plain^^ 
which they were bound to fulfil in that capacity, 

Novr it is impossible to doubt for a. moment that the laws 
which are made in this or any other ' country for the taxation : of ' 
the subject by the imposition of customs and duties, are laws ' ' 
which can only be made or ,enforced in the exercise' of sovereign, ■ 
powers properly so called; and- these: sales, at which the' plaintiff 
contends that he purchased the rights on which he claims, only 
constitute a portion of the machinery and arrangements by wdiieh 
the imposition and collection of the excise duties are regulated in 
(1) 1 Br. Ch. Ca„ 469. 
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this couiitry."^' ' H therefore -.clearly one of those wbieh v' ^ ■ '1.875; ; 

cannot /he enfoiced:^ Government of' ■India.; In this", .NoBro 

view of the case^. it is .unnecessary' to enter into, the eoBsidera-- 

tion of several other points which were pressed upon us hy : ' : 

^ Secebtabtov 

Wood in the course of his argument; as for instance^: whether State' bob 

the word revenue as used in particular Acts meant merely 

land revenue, or was used in a.' more extended sense; .'whe-. ' 

ther the' cross-claim that w'as made against the plaintiff by the 

Government officers w^as or was not well-founded ; and generally ■ 

wlietheiv assuming the plaintiff to have been in a position to sue^ 

he would have been entitled to enforce his claim upon the 

merits. 

W^e decide this case upon the broad and intelligible ground 
which I have already mentioned^ and which was very clearly 
explained by Phear^ J., in the Court below. 

The appeal will be dismissed with costs on scale No. 2. 

Appeal dismissed^ 

AttorBey for the appellant : Mr. Jf. Linton, 

Attorney for the defendant : The Government Solicitor^ Mr. 

Sandermh 
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Before Mr, Justice Maepjher307i, Officiating Chief Justice^ 'Mr, Justice 
Jmclcsonf Mr, Justice PontifeXt Mr, Justice BhcJi, and Mr, Justice. 3£orr is, 

, 1875 ',. 

EAJKISHOEE LAHOOEY (Defenbaxt) GOBIND CHUN'BEE June 18 . 

LAfiOOEY (Plaixtiff). , . 

.. .EAMMOHIY DOSSEE akb axotheb (Defendants) v, G,0BIND 
CHUNDEE- LAHOOEY (Plaintiff) * 

Mindu Law^LiFieriiance — Brothers of tlie whole Mood and of the half hhoi , 

By the .Hindu law current in. Bengal, -a brother of the whole Hood succeeds 
in the case Q.f .an undivided immoveable estate in ■ preference ' to ' a brother o£ 
the half Hood. ’ 

. ♦.Eegular, Appeals, Kos.; .241 and 265 oi 1873, against a decree, of .the 
First Subordinate Judge of Hoogbiy/'.dated the 7th July, 187'3. 
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The plaintiff in : this . case^^'.^ to he sole heir of his 

deceased uterine brother Bhagwan Chmider Lahoorjj, sued to 
recover the latter^s estate. The defendants were the pkintiff^e 
half-brother^ Ea-jkishore Lahoory, and two ladies^ named: Hurro 
Sooiidery and. Luehhinarainee Dos.see^ who had purchased xt 
portion of the property from Rajkishore. 

■ The plaintiff alleged, that his father died leaving the .defend- 
ant liajkisliorej the deceased Bhagwan Chiindei^ .Gopal 
Chunder^ a grandson by another son, and the plaintiff his heirs ; 
that Bhagwan Chiuider, Gopal Chunder, and the plaintiff vrere 
then minors, and that his fatherk estate came into the hands o£ 
Rajkishore, wdth wdiom they lived in commensality ; that Bliag- 
w^an Chnnder died unmarried; that after his death, namely in 
1270, the plaintiff and Rajkishore separated, and that Eajkishore 
gave the plaintiff a list of the properties belonging to the joint 
estate, and at the same time persuaded the plaintiff that he was 
Entitled only to a moiety of Bbagw^an Chiinderk share; and 
that he had since discovered that Eajkishore, while in possession 
of the joint estate as kurta, had purchased -with the Joint funds 
certain properties not included in the list. 

The defendant Rajkishore, in his written statement, alleged 
that the plaintiff separated from him on coming of age and 
received a O-anna share of all joint and ancestral property ; and 
that on 22nd Pons, 1270 (5th January, 1864), he executed an 
ikrarnama relinquishing all further claims against Eajkishore 
in respect of these properties. He also stated that the |)ur» 
chased properties mentioned by the plaintiff were purchased by 
himself with his own funds. 

The defendants Hurro Soondery and Luekhinarainee contend*, 
ed that Eajkishore was exclusively in possession at the time they 
purchased, and that they had been . in possession for tw- el ve years 
since their purchase. 

.The,, subordinate Judge found that the properties claimed by 
the plaintiff as having been purchased with joint funds had been 
piircbased by Rajkishore while he w^as manager and guardian, 

■ and that he had not proved that he had purchased them with 
his own money. He was also of opinion that the ikrarnama, by 
which the plaintiff had agreed to take 6 annas instead of 
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8 aoiisp of the, whole :j>i‘oper:tj^,:aa was not binding ^ 

,o,n him^ as it was executed ' immediatelj before or after attaining, 
his .majority. ' He further found fcliat Hurro Soondary and Luckhi- 
naraiiiee knew .Rajkishore was a member of a Joint family^ and that 
they were' not bond fide purchasers without notice* He accordingly 
.decreed the pla.intiff^s claim. 

: ' Separate appeals wwe preferred from thiS' decision by Raj- 
kishore and the representatives of the purchasers. These appeals 
■were heard together before Jackson .and McDonelb JJ. It was 
contended on behalf of the defendant .Rajkishore, that the plaintiff 
w^as not entitled to the share of his deceased uterine brother to 
the exclusion of Raj kishore the half-brother^ as the family and 
estate were undivided at the time of Bhagwan Chunder’s death. 

■ Ihis question was referred to a Full Bench with the followin-g 
remarks 

Jackson^ J. (after shortly stating and confirming the judg- 
ment of the Court helow on the facts, continued). — There 
remains the point of Hindu law whether plaintiff is entitled 
solely to succeed to the share of his uterine brother, or whether 
Rajkishore, being a brother of the half blood, should succeed 
Jointly and equally with him* On the side of the defendant 
there are several c^x^qb—TUucJc Clmnder Roy v. Ram Luckliee 
I)ome^ (I), Kylas Clmnder Sircar v. Gooroo CImrn Sircar (2) 
und. SMb Mafam Base v. Ram Nidhee Bose {3) -—in all of which 
it has ■ been held on the authority of my colleagues, Kemp 
and Glover, JJ., and the late Elphiiistone Jackson, J., that 
in the case of undivided immoveable property , all brothers, 

: .whether of the ..w^hole blood or. half blood, , succeed alike*. Some 
of ■ the decisions' referred to go even farther. We are 'as at 
present advised, unable fully to ; concur in, this view of the 
Hindu law.: The Dayakrama Sangraha, Chap, i, s, 7, vv, 1 to. 5, 
appears unequivocally to favour .the contention , of the plaintiff* 
CL' h is' to .the ■ effect that, .where .uterine and half-brothers 
compete, and both were associated,, with .the deceased, the asso- 
ciated whole brother exclusively takes" the inheritance, for' in this 

(1) 2 .W. E./41.. ' (2) a W, E., 43. ■ ; 

: : ' (3) 9 W. R., 87. 
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18?5 case he possesses a double title (namely, his being uterine and 
^UnooBY^ associated) in conformity with the text,” which follows. 
Gobinb Dayatatwa of Raghu Nandana, Chap, xi, para. 30 

Chukdee (p» ^7)y the prior claim of the uterine, brother is unequivocally 
La^oby. stated, and the ground of it is also stated, vk ., that, whereas the 
former, that is the uterine brother, offers oblation cakes to six 
tj. ancestors, the latter, that is the half-brothei*, only offers to three 
CHPiTDBii other side it is contended that the Dayabhaga is in 

Lahooby. favour of the defendant. Chap, xi, s. 5, paras. 34, 33, and 86 
(these sections apparently qualify the dicta in vv. 9 and 10), is 
referred to. V. 85 says;— “This rule shall hold good 'in 
regard to the immoveable estate. This rule is relative to divided 
immoveables. For, immediately after treating of such property, 
Yama says,— ‘The whole of the undivided immoveable estate 
appertains to al! the brethren ; but divided immoveables must on 
no account be taken by the half-brother.'” A good deal of 
light is thrown upon this passage by the comment in Cole- 
brooke s Digest, Vol. iv of the Calcutta edition of 1798, p. 218 
text 431. The author of the Digest there, after setting out the 
text of Yama, which is referred to in the Dayabhaga, says— 
“If any immoveable property of divided heirs, common to 
brothers by different mothers, have remained undivided, being 
held in coparcenary, the half-brothers shall have equal share'I 
with the rest, but the uterine brother has the sole right to divided 
property, moveable or immoveable.” Our attention is drawn 
to this by a note in Baboo Shama Churn SiiWs Vyavastha 
Darpana,^ 2nd edit., p. 1057, in which, commenting upon the 
decision in Tiluci; CJmncler Boy v. Ram Lmhliee Rossee (1) 
he adverts to the interpretation in Colebrooke's Digest, and indi-' 
cates his opinion that the text in question and the note upon it 
seem to establish the position, that where brothers being divided 
as to a greater or less portion of their estate leave a certain por- 
tion m joint possession,-that is to say, where such portion has 
remained undivided, then by the intention and consent of the 
brothers that undivided portion is subject to the succession of 
all the brothers, whether of uterine or of half blood, but that 

(1) 2W. B., 41. 


?0L. I.] ^ 

the text in. question does not imply - a rigtt of, brotliers- of the 
half '’blood," to -share: equally with ■ uterine' brothers^' where -the “ 
whole estate has been, undivided. We observe that the view of 
" the Hindu law on this point, which is thus suggested, and which 
is founded on the Dayahrama" Sangraha and the^ Dayatatwa, is 
that adopted hy Mr. Cowell -in his lectures on, the. Hindu Law— ' 
Lectures of 1871, pp. 141'and-l42. , Being therefore doubtful 
wliether' the rulings on this point which are cited can he sup- 
ported, we think that the matter, which is one of considerable 
importance to the Hindu community, ought to be decided by a 
Pull Bench of this Court. 

Baboo Hem Chinief Banerjee for the appellants.—By the 
Hindu law the half-brother and the whole brother succeed 
together. This is the effect of vv, 84 to 88 of Chap, xi, s. 5, 
of the Dayabhaga read together. The Dayatatwa of Kaghu 
Nandana is not a work of great authority, and Trhere it 
h opposed to the Dayabhaga, the latter must be preferred. 
It is submitted, however, that on the present question there 
is no conflict between the two works. The passage from 
the Dayatatwa referred to by Jackson, J. (Chap, xi, v. 80)^ 
is as follows Hence of a uterine brother and one born 
of the step-mother, though they are sprung from the same 
father, the uterine brother alone succeeds, but not the step- 
brother ; because the former presents oblations to six ancestors, 
which , the ' deceased was bound to offer, but the latter offer 
oblations to, the three paternal ancestors only. But this refers 
to the class of eases contemplated in v. 84, as appears from. v. 87^ 
which ' says Undivided immoveable property goes - to all ' 
* {brothers). But never should separated immoveable estate be 
' taken by half-brothers. ^ All, that is, all the whole and half- 
^ ^ brothers. ” ' See ■ also vv. ,54, 55, and 56. The Dayakrani'a 
:''Smgmhn>,no doubt, supports the contention -of the other side;' 

: -'see'C-bap,' i, s. 7 :„but, the author, does not' consider the textuf 
' :,Yama, , that' .undivided immoveable, property goes' -40 , all the 
' brothers, of, the whole ' as well as ' of the ■ .half, blood'. - B.aboo 
' 'Shama Churn Sircar in, his.. Vyavastha Darpana (2nd, edit.), 

', ,' p. ,,2,08,. -...says If there be 'no uterine brother, .the, half-'' 
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brothers are entitled to inherit. ' Brnt tliO ' whok' ,and^Iidf-brotbei\?'^^^ 
are equally entitled to- an- nndivided immoyeaBle' estate. 
note on p. 1067 he draws’ a distinetion between the 'ease of the 
whole property being- undivided a-nd' tlieease wdi ere'- a: portion 1ms 
been divided and a portion left undivided, and goes on- to state- 
that the Dayabhaga says nothing about the divided- and undi- 
vided estate : but in this-. he is' wrong. Mr. Cowell, in his- Lee-- 
tures on Hindu Law, 187 1, at p. 143-, -says When however 
the brethren hold undivided immoveable estate, in that case, on 
the death of one of them without nearer heirs, the others divide 
his share irrespective of difference of blood ; and he cites the text 
of Yama, on which the decision in Tilue/c Chmder Eoy v. Mafm 
Lnhliee Dossee (1) is based. The law, as far as the decided eases 
are concerned, is in my favour. Besides the ease Just cited there 
are the two others — KylnBh Clmndef Btfcaf v. Qootoo CImrn 
Sircar (2) and Skib Narain Bose v. Bam N id hee Bose (3), The 
first two cases cited are based upon 2 Macnagliten^s Hindu 
Law, p. 66. 

Baboo Bmna CImrn Banerjee for the respondent, — The 
question has been complicated only by the test of Yama. The 
rules of inheritance are founded upon considerations of spiritual 
benefit conferred upon the deceased by the offering Gf oblatious— 
Gum GoMnd Shoka Mandal v. Ancmd Lal Ghose liazumdar (4), 
The brother of the whole blood offers three cakes to the 
ancestors of the deceased on the fathers side, and three on the 
motheris, whereas the brother of the half blood offers three cakes 
to- the paternal ancestors-' only,- his brother, being of ,;a different , 
family; see the Dayabhaga, .Chap.. 5,, v. 12. -V.-Ssays,— 
that if there be no -brother, of . the whole., blood,, then the . Imlf--; 
brother takes, A distinction -is.- made in cases of a. reunion of the 
brothers. The reason, .of. 'that ■ is "that the ...authors are. partial .tom..-- 
reunion. . The Dayakrama Sangraha, Chap. ' i, s> . 7-, :■ v-» -1, ; says— ’ 

On failure of the mother, -the succession-., goes to' the. uterine - or.-., 
whole brother, who offers, three : funeral oblations ■ to the father, 

(1) 2 W. R., 4L ' (e) 9''W„ E.,-87.' 

(2) 3 W. R., 43. 
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graiid£atliei% and great-grandfather; of the deceased owner in 
whieli: he participates and the 2nd verse goes If 'there 
be no'; uterine or whole brother,-. ' the half-brothers of /the 
same .class with the deceased- are entitled/^ fee. According to ; 
the Dayatatwa also the whole biother is preferred to the half- 
brother, and for the same reason, viz .^ ' that he offers six ^ oblations^ 
while , the latter offers only three, 

... .'The names of the parties to the case in 2 Maenaghten,,'p/ 6.6, 
upo,a which the cases of Tihick Chmder v. Bam .ZncIc'Aee. 
Bossee (1) and , Belash (jlmnder Sircar v. Gooroo C/mm Sircar 
(2) ' are based, are not given, Shama Churn says, it was an up- 
country case, and if so, it must have been under the Mitakshara 
law ; see the note at p. 1057 of the Vyavastha Darpana. 

Baboo Hem CImnder Banerjee in reply, — The principle of 
spiritual benefit conferred may be adopted as a guide wdien the 
text, writers do not name the persons entitled to succeed, but 
not when the heirs are named. 

' 

Cm\ adp. vtdh 

The opinion of the Full Bench w^as delivered by 

Macpheeson, J,— The : answer to this question depends 
upon the construction 'to be put on the Dayabhaga of Jimuta- 
vahana, the founder of the Bengal school The other authori- 
ties current in Bengal are all of them based on the- Dayabhaga, 
and such differences as exist between them and the Dayabhaga 
scarcely .ever' .involve ■ conflicts of principle. According to", the 
Dayabhaga, the whole theory- of inheritance is founded on the 
principle of spiritual benefit conferred: and -it is by that prin- 
ciple that questions relating to - inheritance 'must be tested, and 
'determined (see the judgment of the Full Bench' in Gum^ GoMnd 
.S/mlia Mandal v. Anand Lai QJiom Mazimdar , (5), the ques- 
tion now before us being no exception to this general rale. 

It appears to , me that the Dayabhaga (with the exception- of 
'one- ' clause, ' Chap, xi, s. 5, cL 35, , to which I shall presently 

(1) 2 W, R., 41. . (2) 3-, W.' E., 43. 

( 3 ) 5 B.L,R., 15 ., 
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refer at leiigtli) clearly shows that, where .there has been mo 
separation, uterine' - brothers take to the : excltisioii of half- 
brothers. The difficulty ■ which has been, felt has 'arisen out' of 
this cl. 35, and an erroneous, idea that it and. certain, other 
propositions laid down as applicable to brothers' in cases where, 
there has been a partial partition, or . a separation and subse- 
quent reunion , are applicable ' to cases, in ^rhich, there has, been 
no partition. 

There is no possible question as to the -siiperiority of '; the 
whole brother ' over the half-brother as regards co'ii,ferrmg .'spi- 
ritual benefits. For, whereas the wffiole brother presents six 
oblations to the ancestors of the deceased (three on the father'^s 
side, and three on the mother^s side),, the half-brother presents 
three only, three on the father^s side 'i see .Dayabhaga', 
Chap, xi, s, 5, els. 3 and 12. So far therefore as concerns the 
principle which is the foundation of the wffiole law^ of inheri- 
tance in Bengal, the brother of the whole blood must inherit 
in preference to the brother of the half blood. 

The rights of brothers as regards successions are discussed 
and declared in the Dayabhaga, Chap, xi, s. 5, Much that is 
to be found in this section is merelj!^ vague discussion. But it 
is generally easy to say what is authoritative, and wffiat is not j 
and the xvhole section (excluding cl. 35, w'hieh is reserved for 
special consideration) may be summed up thus : Cls. 1 to 6 
show that, failing the mother, brothers inherit to the exclusion 
of brothers' sons (owing to the inferiority of the latter in the 
matter of oblations) ; in cls. 9, 11, and 12, it is laid dewn 
broadly that the brother of the whole blood takes before the 
brother of the half blood — the latter being expressly placed 
(s* 12) between the whole brother and the nephew or 

brother's son:, and the -rest of the section, els. 10 and. IS to. 39' 

..(with the possible exception of cl. 35) . are devoted to. an argu- 
ment as to what haj)pens where there have been partition and 

reunion, whole or partial. From cl. 13 to the end there is 

not a word (unless in cl. 35) which touches a simple case of 
succession where there never has been a partition at ail. The 
conclusion arrived at as the result of the discussion as to what 
is to happen where there have been partition and subsequent 
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if there -has -'been' a partition^' and./fbera :::are 
whole brothers and half-brothers/ the whole brothers take alone 
if there ' has.' been . no : reunion': but a ■ half-brother/ who ■ has 
becoiia,e ^ reunited' with the deceased, will share " equally with a 
whole, brother of the deceased, who .has not' become, reunited. 
The iminioii in .fact is. considered as advancing the • half-brother 
to a position ' better than ' that which he w^'otild' otherwise have,.' 
occupied, the. reunion being treated as equal to blood— a result 
wdiich of itself shows' that the original . position of the half- 
brother w^'as, according to Hindu law, inferior to that of the w^hole 
brother. 

Besides, the distinct declarations contained in this s. 5, 
there are indications in other parts of the Dayabhaga of the 
wniier^s opinion that the brother of .the wdiole blood was superior 
to him of the half-blood. For example, in, Chap, xi, s. 1, 
W’^hieh treats of ^Hlie wddow^s right of succession/'' uterine 
brothers are mentioned in els. % and 3 as near heirs : and in 
cl. 17 a text of Devala is quoted, which expressly gives priority 
to the whole brother over the half-brother. The matter there 
under discussion is the position of the widow, and the brothers 
are, only incidentally named. But in the discussion it never 
seems to have occurred to the .commentator that there w’^as aiiy- 
tliing, unnatural or wrong in classing the ha.lf-brother separately 
from .and after liiin of the wdiole blood; while in els..' 2. 'and 3 
the.' use of the word uterine indicates the existence, of some 
distinction between those who were uterine and those who. were 
.not. 

The Dayablmga, Chap, xi, s. 6, .deals with the ‘‘‘hiephew^s 
^riglit .of succession/^ Here' it ds exp'ressly and unequivocally 
laid down that the suecession devolves first on the son ' of the 
whole brother, and if there be none, on the son of .the half-' 
brother. And' the intelligible and natural reason given is that, 
the son 'of ■ the half-brothe.r, ’ being , a giver of oblations to ' the 
father of the .late proprietor, together with his own grandmother 
(to the exclusion of the mother of the deceased proprietor), is- 
inferior to the son of the whole brother, , ' who gives 'oblations to 
the grandfather in corijiinctioii with, the mother of the deceased 
(eL2), '//''i 
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A,. We thus have it that* — . 

(a) applying the principle which is the ■ basis, . of the whole 
%heme of inherit-anee propounded iii' the Dayabhaga/ the: whole 
brother undoubtedly succeeds in j)reference to the half-brother: v 

(5) in the Dayabhaga^ s. 5^ els. 9^ 11^ and 12^ it is expressly 
said that the whole brother succeeds before the half-brother ; .and 
elsewhere there are indications that the commentator accepted as a' 
4.ct the superiority of the whole blood : 

(e) the son of a whole brother is expressly declared to ■ rank 
before the son of a half-brother; and the principle upon which 
this is declared applies equally to the case of brothers and half- 
brothers ; 

(d) when there has been a separation^ a half-brother^, who 
becomes reunited^ gains by the reunion a better position tlian 
he otherwise would have hadj and is brought up to the level of 
a whole brother who has not become reunited^ — which proves 
that the original position of the half-brother was inferior to that 
of the wdiole. 

There remains el, 35^ and the difficulties which it creates. 
After much discussion as to separation and reunion, &c., it 
is said in cl. 84 : — Therefore, if whole brothers and half- 
brothers only (not reunited brothers of either description) be 
the claimants, the succession devolves exclusively on the wffiole 
brothers. Accordingly, Vribat Menu says:— If a' son ^of the 
same mother survive, the son of her rival shall not take her wealth. 
This rule shall hold good in regard to the immoveable estate. 
But on failure of heirs, the half-brother may take the heritage/^ 
Then comes cL 35, where, with 'reference to., bhe .■ declara- 
tion just quoted, ^Hhis rule shall hold good- in' regard' to 'tlie 
immoveable estate/'’ it is remarked This rule is' relative' tO' 
divided immoveables. For, immediately after ' treating :of sii'cli 
property, Yama says: — ^The whole of the, undivided immoveable 
estate appertains to all the brethren : ' but divided iiTimov'eables 
must on no account be taken by the hal£-brotliei\^/''' .In, cL^ 
the commentator proceeds':', to analyse, tliiS', text' :. of'. 'Yama/ 
thus : — ‘ All the bretliren,'' whether of the whole, or ; of : tlie '.half- 
blood. But among.,.,' wffiole ■ brothers,: if , one , .be ; retiiiit'ed',:^^ 
separation, the estate belongs to him. If an unassociated whole 
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brotlier and reunited half-brother .-exist,:, it ■ deTolves-; on 'botE. .of ..,,' i.sys.. '. . ..... 

them. If there, be ■' onlj" ' ha.lf- brothers, ' It ., is to be-' R ajkishoeb 

observed,— aiid I think , it, is .shown by- cl., .36' that this k so,— 

that.in the Dayabhas^a itself ■ this text, of Yama ' is „ introduced 

^ ^ . ■ ' . ^ ^ Chvkdee 

only' as being connected with 'the matter under discussion, Lahoobt. 

the succession in caseS'; of ■ separation with or witho.ut, reunion, iummonet 
■ &c., 'and 'there really is nothing . to lead to the supposition that Dome 
it was 'referred to save as hearing- on that , matter, or ■ that -in -Gobivb 
quoting it, ill - ch 35' there was any intention of contradieting' lahogex. 
or throwing doubt on the law ' as already distiiietlj propounded . 'y 
by the writer himself in the earlier portion of s. 5. 

In the Dayatatwa of Rnghu Nandana. (written in the begin- 
ning of the sixteenth century), which is based on and, closely 
follows the Dayabhaga, it is laid down expressly (Chap, xi, , 
els. 29 and 30) that the brother of the whole blood takes 
before him of the half. The commentator then proceeds in 
els. 3! to 56 to treat of what occurs in cases of partition and 
reunions, &c. In the course of this discussion he brings in the 
text of Yama (very much as it is brought in the Dayabhaga) 
in- connexion with Yajnavalkyak observation (set out in cl. 82) -„ ' 
that I, A. reunited brother' shall ' keep the share of his eo«, 
heir who is deceased ; ■ or shall deliver it^ to his issue. But & ■ 
uterine brother shall -thus, retain or deliver the allotment of -his 


uterine, brother, 2, A half-brother, however, being again asso- 
ciated, ■ may-" take the. heritage : not a half-bro'ther (who... is not 
reunited) or (a uterine ' brother) , though not associated, may 
obtain the property,, and ' not the. son of a different mother who 
is, reunited.^^ Discussing this clause (which. I give at length 
.niorely to show^ how entirely it . referred to eases of separation 
,,4iid, reuiiioii, &c.) in els. -33 .to. 85, he in cl. 36 says The 
■passage a uterine brother shall thus retain or ' cleliver the 
"'allotment of his uterine ’ brother ^ , (s. ' 32) is to be explained 
in the " same - way:^-^ then he. continues ,- in el. 3'7 On tliis '-a 
-special rule is propounded by. Yama: — •'^Undivided immoveable 
property goes to all (the- brothers). ..But never should' separated 
immoveable: estate ' be taken by .half-brothers/ ' All/ that is, all 
the, wdiole and. half-brothers,. The ..inference'’' .whieli, Ts . de.d'iieecl 
' from ., the ' sense of ..this , text .is .. tliab, , exclusive-,, of. iiiimo.veable 
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property^, everything*, whetlier divided or nndivkled, appertains 
to the uterine brother alone/^ Then cL 38 deals' with'. a qiies- 
- tion of reunion. 

\ So that, here, as in the Dayabhaga , itself, the text of Yama 
is iiitrodueed only incidentally in the course of a' discussion : as 
to eases where there has been a separation, &c. 

It is not easy now ..to interpret' a te'xt like' this of Yama stand- 
ing' by itself and apart from the ' context in which it was origin- 
ally placed by its author. What that context was, we do not 
know. Very likely/ the text never was intended to mean 
more than that the estate of a father dying joint with his sons 
goes among all the sons equally, but that, after his death, on the 
death of a son, the son^s uterine brother succeeds in preference to 
his half-brother. It is impossible, however, to say for certain 
what the text meant. 

It is quoted in Colebrooke^s Digest, Bk. v, Chap, viii, s. 1, 
text 431. It is there treated not as laying down any general 
rule as regards succession, but as applying only to cases where 
there has been a separation between the brothers, but part of 
the joint property has remained undivided. It is interpreted 
thus by Jagamiatha If any immoveable property of divided 
heirs, common to brothers by different mothers, have remained 
undivided, being held in coparcenary, the half-brothers shall 
have equal ' shares . with the rest, daut - the uterine bixkher ' has' the 
sole right to divided property, moveable or immoveable. The 
text ' of ' Vrihat Menu (that -.quoted, in Dayahliaga, .' Chap, "'xv 
s; &, el; 34) .likewise intimates the same by: alluding" to a distine-, 
tion in respect of immoveable . property when the subject 
proposed was already . ascertained by the former pant' ' of the 
text The text, referred' to is as follows If a' hrotlier 

by the same mother 'be' living,, one. by a different mother. shall ., 
not take the estate: the -law;: is 'the same,: even though it, "be 
immoveable property : but, on failure of the whole blood,' ':nne of' ' 
the half blood may ''..indeed ' possess the estate.'*^^ It ■ is 'to be 
noted further that this text. : from . Virliat Menu .is also, 
in Colebi'ooke^s Digest as relating to the subject of succession 
in eases" of separation, reunion, &e. 

Although cl. 35 of s. ' 5 of Chap, xi of the Dayabhaga 
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may' in:;;;words .appea 'confine .''the ■' ■Tnky.V'as;; to ^the; ;whole 
blood,, .succeeding'' in preference', 'to the half^ to" cases of sneces-' 
sion , ' to, divided immoveables/^ it is '' quite clear . to me that . the 
restriction thus put upon the rule 'was not intended., .'to , .be 
.general^ but was confined to the branch of the subject under 
discussion^ viz,, cases where there had been separation^ total or 
partial^ . and with . or . without reunion. Were I of a, diffe.rent 
opittioDj I should . still not be prepared simply on aceoiint^ of, 
cl/35 'to restrict the rule as suggested; for so to restrict it' is 
directly opposed ' to the. main principle of the Bengal scheme 
of inheritance, and to the express declarations of the writer of 
the Dayabliaga himself, and of Eaghu Naiidaiia. Yama, more- 
over, is not a lawgiver of very special authority, though no 
doubt he is one of the early propounders of the law whose rules 
■are to be' accepted when they are certain and intelligible, and' not 
opposed to those laid down by other sages of equal or greater 

authority. As a matter of fact, the rule laid down in cl. 35, 

s« 5, Chap, xi of the Dayabliaga has never, ' so far as I 
can ascertain, been accepted (unless it can be said to he so 
accepted in the Dayatatwa) as laying down that in the suc- 
cession to an undivided estate, the whole brother does not take 
before the half, until the decisions, of Division Benches of .this 
Court which have led to the present reference. 

Srikrishna Tarkalankar (who lived about 1700, and whose 
opinion is entitled to very great respect) construed the Daya- 
bhaga' as laying down that the whole brother succeeded,' when 
there, had been,, no partition, in preference to the half-brothers 
see his recapitulations of the order of succession (Stokes^ editioii 

■of the DayabhagTi, p. 352), where he sums up the law as laid 

down in the 'Dayabliaga, thus: — ^Mf the mother be deceased, 'a 
brother is the ,successor. In' the first ' jdace the uterine or 'whole 
brother if , there be none, a half-brother. But if the deceased , 
.lived in renewed coparcenary with a brother, then in' case of ' all 
being of. the same blood,, the associated .whole : brother is 'heir 
in the fi.rst .instance ; but on' failure' of . him, the, 'imassociated 
brother. ■'. . So in the.', case of -all being ,„of ' the 'half blo.od',' the 
associated '.half -b.rothe'r inherits in the -first place,, and. G'H.^ failure 
: of .'. ' Mm,' Ihe ,'■ . unassociated 'half-brother.,'' But if. - there'' be ., ., aii' 
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1875 associated balf-brother and an nnassociated whole: brother, then 
both are equal heirs/" • 

Lahooex jg jiropounded ■ by ' him' ill his ' Dajafe^ 

■■ GobikD' . .Sangraha, Chap, i, s. 7, els, 1 ' to 6:, and it seems clear that 
' Lahooey. ' Srikrishna, in laying down the law as he did, had no intention 
' R'ammoney departing in any way from the Dayabliaga. 

Bosses . To turn to more recent writers on the subject. ' In. Halhed"s 
Ctobind ‘'^Gentoo Laws/" published in 1776, Srikrislma is followed 
LAuooiiY ^ viiiev to Halhed"s treatise as deeming it of 

much authority, but merely as showing what was in fact sup- 
posed to be the construction of the Hindu law on the question 
now before ns. 

Sir Francis Macnaghten, in his /^considerations of the Hindu 
La\Y,"" published in 1824 (pp. Ill, &c.), also follows Sri- 
krishna. Deferring to the qnestion of separation and reunion 
and the confession existing in the texts on the subject, he 
remarks that it is certain that if all continue joint from the begin- 
ning, or if all are in an actual state of separation, or if all return 
to union after having once been separated, the uterine excludes 
the half-brother from the succession. 

So Sir William Macnaghten, in his Hindu Law"" (Ed. 1828, 
VoL I, p. 26), lays it down quite distinctly that after the 
motlier brothers inherit ; first the uterine associated brethren ,• 
next the unassociated brethren of the whole blood ; thirdly, the 
associated brethren of the half-blood ; and fourthly, the un- 
associated brethren of the half-blood . . . , "" 

Elberling adopts the same opinion (para. 175, p. 78). 

In the second volume of Macnaghten, at page d'O, there is a case 
which has been referred to as "ContradictiDg Macnagh ten’s own 
text. But so far as concerns , the first of the two questions, 
which are supposed to be dealt with in that case, it turns upon 
a wholly different point, that , when the first , :of the three 
brothers (one of whom was of the half-blood)' died his share 
went by survivorship to the other brothers, to the exclusion of 
his widow* This shows that the case .mast have,.' been .one under 
the Mitakshara law: and Baboo .Shama Chuim' Sircar '.(Vy a/ 
vashta Darpana, p, 1058, note)- says' it' was a'n up-countiy,,case'.A', 
The second question put does- -se-em to ^ involve^ihe ' issue 
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the superiority or equality of whole and half blood among* 
brothers. But the answer given is so loose and so little in 
reply to 'the x|iiestioii asked that, but little value; can be attached 
to it. ' The ease stated is. that, the first son who died : left a 
widow and' a uterine brother. The reply assumes that die died 
leaving no wddow, 

. 'The table ' of inheritance and succession, published some , five 
and twenty ''years ag*o by the -late Baboo Prosoiino Coomar 
Tagore^,: purports to be framed in accordance with the ' Day a- 
bbaga, Da.yatatwM, Dayakrama Sangraba, and oilier woi'ks 
o,E the, Bengal school. In this table precedence is given. ' to 
the brother of the wdiole blood/ who stands No. 10 in the list 
of heirs, while the half-brother stands as No. 11. In tlie foot- 
notes to the table it is stated that the b,rotlier of the whole 
blood succeeds, first® Then in continuation of a resume of the 
law of succession, where there has been separation and re- 
union, &c., 'there is this note: — The undivided immoveable 
estate on the death of the .owner ' will be equallj^ divided among 
the whole and lialf-brothers.'’^ This note may be said to throw 
some doubt on the table. But it is clear to me that Prosoniio 
Coomar Tagore would never have., framed the table as . lie' .did' 
(and reproduced it: in pamphlet shape in-, 1868) if he had not 
intended the rule given in his note to be construed in a limited 
sense, as restricted to cases' of succession to a portion of the 
joint estate wiiicli o'li a partial partition had remained undivided. 

In the Vyavastha Darpana of Baboo Shama Churn Sircar, 
iwefereiice is given to the whole blood. The text of'Yama is 
timislated thus Whatever immoveable property may remain 
iindivided, that appertains' to all; but tbe divided immoveables 
niiist on no account be. taken by the half-brother:^'’ and a dis- 
tinct opinion is expressed ' that this is the real meaning of the ' 
text, ill fact, til at . it must be read as suggested in Colebrooke^s 
Digest, and that it does not ' ajiply to ordinary eases.of siicees- 
sion , aiiiOBgst brothers who'- have . never separated at all (Vya- 
'vastha Darpana, pp. 203, .’204, and p. 105:7/ note), 

^ 'No eases have been cited to ns in wdiich the question hag 
been, ..jiidieially;,. decided, except ' those'- wbich -are iiientione.d 'in, the: 

, orclcut of reference, t ■ 
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On the wHole, 1 am o£ opinion ■ that' in Beng^al the brother .of; 
the whole, .blood succeeds/ in the case of an/ im.dmded .estate.^ 
preference to a brother of the half-blood. 

'And this being the nnanimoiis opinion of the Courts . these 
cases will be sent back for final disposal to the DiYision.Bencli, 
which referred the question for our decision. 


OEIGINAL OIYIL. 


Before Mr, Justice BJiear, 

C. KOECLEE AND OTHEES (Plaintiefs) tJ. THE COBmGA 011*. 

COMPANY, Limited (Defendants). 

Contract Act (Act IX of 1872), 28, BJiVcej}tion 1 — Agreement to refer 

to Arbitration'— Bevocation of— Common Lam Brocedure Act of 1854 
(17 ^/18 Viet., e, 125)-9 ^ 10 Will. Ilf c. 15—8 # 4 Will IV, c. 42— 
Specific Berformance of Agreement to refer— Suit for Damages for Breach 
of Agreement to refer. 

A contract entered into by the plaintiffs with the defendants contained a 
clause providing, in case of any dispute, for a reierenee to two arbitrators in 
England, one to be appointed by each of the contracting parties, whose deci- 
sion in the matter was to be fnal. The contract contained no provision for 
making the submission to arbitration a rule of Court, so that 0 & 10 Will. HI, 
c, 15, and 8 & 4 lYill. lY, c. 42, s. 39, did not apply. Matter of 
dispute arising, the defendants refused to appoint an arbitrator, and an award 
ivas made by arbitrators appointed by the plaintiffs. Previous to the making 
of the award, the idaintids, under the provisions of the Common Law Proce- 
dure Act, 1854, had the submission to arbitration made a rule of the Court 
of Common Pleas, In a suit in which the plaintiffs’ claim was for damages 
awarded by the arbitrators and incurred by the plaintiffs in respect of the 
breach of the contract, held, the award was invalid. Tlie making the 
submission a rule of Court has not the effect of depriving a party of his right 
to revoke, at an}’' time before the award, the authority of arbitrators wdioni 
he.:.. haS' ■appointed.:., still less could it have any effect to prevent hiai' from 
declining to appoint an arbitrator. 

:: . Meld also, the contract was not within the scope of s. 28, Act IX.' of 1872. 
To make an agreement conform to Excep, I of that section, the jurisdiction 
of the Courts must be excluded in all respects, except the matter which is the 
result of the arbitrators* award. 
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made, a.s in Scott v. Avery (1), are within' tliat Exception, and are .not illegal. 

^iicere. — Whether, 'it was intended bj that exception to authorise the Court The Cobixoa.; 
to, entertain' a sii,it for specific performance of an agreement to ,re£er' 

„ arbitration ? ' 

Section 28, Act IX of 1872, does' not forhid an action for damages for,: the, ,: , 
bre,ach of such an agreement. 


IK' 'this' ease the plaintiffs, who carried on hiisiness under ;,the 
style o£ Graf and Banziger, on iSth October^ 1873, entered into- 
a contract with the defendants for the sale of 1,000 eases of 
castor oil, the terms of which contract as given in the bought 
note were as follows : — 

Masses. Geaf and Baszioeb, 

We have this day bought for you and on your account from, 
Me,ssrs. Gallois Montbmn, and Fils, Secretaries, the nndermentioBed 
goods, viz . : — 

Coringa Company, Limited, 1,000 cases of about 2 Bengal bazar 
maiiiids each, of castor oil at the rate of 6 pence per pound English cost 
and freight per sailing vessel to London. Shipment to be made and 
completed within the months of November and December, 1873, and the 
-quality- is -guarai'steed equal to Calcutta, or .S' ^ No, 1 for November 
end December, 1873, shipments:' and in case , of any dispute the. same to : 
be . decided by two competent London brokers, one -' to be, , appoi'iited by ■ 
the ■ buyers*, the other by the sellers' agents*,' such brokers'- decision to, 
be final. ' Sellers to draw on the buyers with documents attached,' on 
demand at the exchange of two shillings per rupee. 

BEjSTNEETZ & Co., , 

Brokers, 

In pursuance of this contract^ 'the , defemdant-Company - duly 
,'sliipped to Loudon on.e parcel of 498 cases, and another parcel of 
152' 'eases, making together 650 cases, per ship J)u?jq)/iaile Cadle'^ 
'a'nd' subsequently 'a third parcel of 850 eases by the ship 
^ Ivanhoe, On IBth November, 1873, before delivery of ' any of 
"the o'il, the defendants, wrote to., their agents .in London authoris- 
'- iiig them ,to name a broker as arbitrator on their behalf/u'iider 
„ the -contract^ in order to decide whether the o,il on its, arrival, was 
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equal in qiialitj to K B No.,' 1 ' castor oil shipped for London in 
; . : November and December. 

:;The^_Cobtfoa : Hie sliipnient' per Bmnphaile Castle ' arrived , in "London at tlie. 
■:©m:€oMPAKyv., . ■ ^ ^ , "■ ■■ ' , 

end of March;, and on 1st April the plaintiffsV agents in London 

. wrote to \tlie defeiidaiits^ agents in London^ informing tlieni that 
a certain firm buje'rs ,of 500' cases of the .oil claimed ■ an allow- 
ance of three fartliings a pounds and asked them' to appoint an 
arbitrator. The. defendants^ agents .answered on the , same ' daj ' 
that they were instructed for reasons which they meiitioiiecl to 
decline arbitration. The plaintiffs^ agents on the same day also 
wrote to the defendants a similar letter with respect to the 15E 
eases of the first shipment. Having thus given notice to the 
defendants^ agents in London the plaintiffs^ agents appointed two 
arbitrators, who eventually chose an umpire to decide the matter in 
dispute -with respect to the shipments by the D'tmpkaile CasUe j 
and on 16th April the umpire awarded an aliowmice of three 
farthings per pound on the entire parcel. On 3rd Juiie^ 1874?/ the 
plaintiffs^ agents had the submission to arbitration made a rule 
of the Court of Common Pleas, and on 18tli July, the defend- 
ants^ agents still refusing to do anything in carrying' on the 
arbitration, an arbitrator, appointed by the plaintiffs after the 
submission hoel been made a rule of Court, awarded an allowance 
of one penny three farthings per pound on the 350 eases by the 
Tvaniwe, 

The plaintiffs^ claim amounted to Rs. 7,661-11-5, and ivas, made 
up of a series of .■ items, set ■ out ■ in a schedule appended to the 
plaint, the plaintiffs ■■ alleging ■ that the' schedule represented 'the 
damages awarded by- the arbitrators and ineiirred by the plain-/ 
tiffs in respect of the defendants^ breach of contracto 

On the ease coming "on for settlement of issues, Mr. Piiillips 
for the plaintiffs proposed to raise the issue whether there iiaci 
been any breach, and what were the damages arising therefrom. 

Mi\ IMaerae however raised an objection that the plaint 
disclosed no cause of action. 

Mr. Bliillijps contended that the agreement to refer to arbitra- 
tion was to be carried out in England, and therefore the provi- 
sions of the Common Law Procedure Act, 1851, applied. Bj 
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6. 13 o£ that Act^ when one of the parties who have agreed to 1875 
.refer .fails ..to :. appoint 'an .'arbitrator '.seven'' clear ■’'dajs.',.,.afteiv- tlie,”'"Ko^^ 
other party has appointed an.' arbitrator^ the '. latter may, after, 
notice^ appoint his' arbitrator as sole arbitrator in the reference,^ OxxCojMPA:Kr„ 
.and to proceed with the. arbitration. . [Phbaii, J. — That can only 
take place' w^hen. a reference ' has .been. made. .Here' there, .has 
been, no , .such , reference.] .Under s. 14, when a reference is. to '. 
two. arbitrators, and the .document authorising it does. not exclude 
an umpire . or provide for the appointment of one, the two arbi- 
trators may appoint an umpire. S. 17 enables the parties to make 
an "'agreement or submission to arbitration by deed or instruineiit 
in wu’iting a rule of one of the superior Courts. This is what the 
plaintiffs' have done in the present case; both the awards are 
therefore valid. 

Mr. Macrae for the defendants.— Under s. 28 of Act IX of 1.872 
the plaintiffs are restricted by the nature of the contract to a 
suit for specific performance of the agreement to refer, or for the 
recovery of the amount aw^arded by the arbitrators. The 
defendants having refused to join in a submission to arbitration^ 
the. arbitration made at the instance -of . the plaintiffs ..is • of no 
effect. The agreement to refer in this contract was revocable 
at ' the will of the defendants. Before the passing of 9 & 10 ■ 

Will. Ill, c. ' 15, it was comp.etent to either party to revoke 
a suhiiiissioii, ' even though the submission was made a rule 
of Court.' After . the passing .of this Statute, a party ■, revok- 
ing. an a,greenient after it had been .made a .rule' of Court, 

.'was guilty of contempt, and was .liable to be attached. . S.'39 of' :. 

3 &' 4 Will. I¥, c. 42, does not apply to this ease, as this contract ' .. 
does not eontain, a special provision to make it a laile of Comdu . A.' 

..'It iiiiglit,' however, be argued that this agreement, although not in.: , 
terms within 3 & 4 Will. IV, c,' 42, 'S. 39, is . brought wdthiii .that 
category by .the 17 til section of the Common Law P.roeed.ure'. Act' ... . 

...O'f . 185 . 4 ,' which permits, any .submission to be 'made a rule, of Court/' ' 

.unless the. contrary intention appears ; . but this . ha.s been otherwise. 

re Eome and Meier (1) .; 'see also Mills y. . : ' 

' '(I) L.. 'E./6....C. W 212, 


(2) 2 .H . & 
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and Thompmt w Anderson (I)^. ■ Thev.snEmission arbitration 
leaving* once been made a rule o£ tbe Court of Common Pleas 
gives that Court . exclusive ■ jurisdiction ■ on alb siibsec|iieiit pro- 
ceedings — Nichols Y, Roe {t), 

Sir. Phillips in reply. — hi re Ronse and M.eier (8) was not a ease 
under ss, loaiid 14 of the Common Law Proeedure Act/ 1.854. '.' The 
question there was, whether, both parties having appointed arbitra- 
tors, the Court could give leave to revoke, and it was held the 
parties could revoke, though the Court could not give leave, that 
is, the party could revoke a submission, which he had made. In this 
case the defendants made no submission, and never appointed 
arbitrators, and it cannot be that the provisions of ss. 18 and 14, 
which provide for the appointment of an arbitrator in invitum 
can be frustrated by the party against whom tlie power is intended 
to have effect refusing to recognise such appointment. The 
section itself assumes that he does and will refuse. In Thompson v. 
Anderson (1) the parties had voluntarily made a submission to 
an arbitrator. These cases therefore are perfectly di^vtinguish- 
ahle, lYith respect to s. ^8 of the Contract Act, the arguiiieiit 
goes the length of saying that not only may a submission to 
a particular arbitrator in pursuance of an agreement be revoked, 
but that the agreement itself may be rescinded. If tl'ie agree- 
ment is rescinded, it is not subsisting within the wmrdsof the 
Act, and therefore the action is not barred by the section. 

Pheae, J. (after stating the facts as above and the nature 
of the plaintiffs^ claim, continued) As to this claim the defend- 
ants maintain there has been no binding award made p and clearly, 
as it seems to me, the plaintiffs, on their own showing, cannot 
succeed on this footing alone. 

In the first place it is not the fact that all the items : in the 
schedule w^ere awarded by any ' arbitrators, and ' in : the ' second 
place there is not a pretence' for saying that the 'award of the 
16 th April made in respect : of ihe, Pumplmik Casiie parcel 
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was a decision binding, on tlie defendants m tlie terms of the 1875 
contract. Neither of the /arbitrators; -who ^ assiifned toii'nikethat ' KoBGi'iEB' 
award;' was,, appointed by the defendants^ agents,; nor had the 
contract at, that time been made a rule of Court; and theicfore 
none of the provisions of the Common Law Procedure Act of,: 

185,4? ■ .(even , assiimiiig that they could be ,o£ any nse'to,-,.the ■ 
plaintHfs) applied. In other words; the defendants had not then , / 
appointed an, arbitrator either actually , or constructively; . and 
had, in fact absolutely refused to do so. 

As to the award of the IBth July with regard to the 
parcel; which wms made after the agreement ^vas made a rule of ■ 

Court; there might have been some question on account of the 
operation of the Coniinon Law Procedure Act; w^ere it not for the 
case of In re House and Meier (1); the effect of wdiich cause in my 
opinion is that the plaintiffs get no benefit out of that award. 

Kouse and Meier w’-ere the respective contracting parties. They 
had agreed that; in the event of any dispute arising out of 
the contract; every such dispute should be referred, with all 
usual powers; to two disinterested cotton brokers (or their 
umpire) for artitratioii; buyer and seller each nominating one. 

This agreement to refer was made a rule of Court ; both 
parties appointed their arbitrators; and the matter ' was pro- 
ceeding ,in, due course, when on account of a certain point 
of, difiicnilty, wdtli regard to the nomination of an umpire; .the . 
Messrs,., Rouse applied to the Court of .Common Pleas, of 
which the agree 111 ent had been made a rule,, asking*, in effect, 
that the ' arhitrat,ion" might he stopped and put a,ii, end, to,, 'but 
the Court refused to make' any' order to this, end saying, in 
,,substanee; you can do it yourselves. You have full power,, if.', 

; you, think .fit to withdraw your .submission to arbitration, even. . 

,tliongli , that submission has been .made a-. ru.,le of. Court. 

/W'illeS; judgment makes the reasons for this decision , , . 

,' very ' .plain- indeed. This , decision is supported to a considerable ' : 

'' extent by the , view^s expressed by .Malins, V. C., in TkorMOu v. 

' Anderson. but :s till more strongly so by .the judgment of 
Wood,'¥. C,; in an earlier case of Smith v. Whitmore {B ), , 

■ (1) ,L, 'E., 6 C. P., 212. , (2) L. R., 9 Eq., 5.23. , , 

, ■(3)'10'Jur., K..S, 65.. 
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1875 The remilt of , these : 'decisions is. to make it certain that, in the 

' of agreements to; ■which ' the present agreenieiit belongs, the 
Thf <’0RixGA of making; the agreement,, a 'rule of Court under the pro- 

OiLCoMPA>’r. Yisions of the Common Law Procedure Act, 1854', is only to give 
more extended powers to the arbitrators in the matter of the 
reference, and to render the parties liable as for. conteinpt of 
Court for improper conduct in the refcreneo. It does not. at 
all deprive the parties of their Common Law right to reAu^ke th.e 
authority of the arbitrators, to wliom tlicy have submitted the 
matter of dispute, at any time before the award ; and if tliis 
be the case when the dispute has been actually referred to the 
arbitration of specified persons, it is difficult to see how the 
provisions of the Common Law Procedure xAet can have any 
effect whatever to prevent a party to an agreement from declin- 
ing to appoint an arbitrator if he chooses to do so. 

The conclusion, then, at wdiieh I arrive is that the awuird of 
the plaintiffs^ arbitrators, made after the agreement had been 
made a rule of Cmnrt, is in no degree a decision under the con- 
tract, wdiieh is the basis of this suit. Neither the award of the 
16th of April, nor the award of the ISth of July, is such a deci- 
sion as tlie parties to the present suit agreed should be final in 
the event of a dispute, and the ground upon which the plaintiffs 
claim Rs. 7,0U0 and odd fails them. This ])eing so, tlie 
defendant-Company maintains that, if a suit on the eontraet can 
be entertained in this Court at all, which he denies for reasons 
wdiieh I shall presently refer to, it is restricted by s. 28 of 
the Indian Contract Act to a suit for specific performance, 
which this suit certainly is not. The words of s. 28 are as 
follows.:— 

Every agreement, by which any party thereto is restricted 
'absolutely , from enforcing his rights under or in . respect of any 
eontraet by the usual legal proceedings in the ordinary tribu- 
nals, or which limits the time wdthin wdiieh lie may thus enforce 
his rights, is void to that extent. 

Excepilon 1. — This section shall not rciuler illegal a eontraet 
by which two or more persons agree that any dispute wdiicli 
may arise between them in respect of any subject or class of 
subjects shall be referred to arbitration, and that only the 


amoiiut awarded in siieli arbitration shall be reeotlrable' in 

‘fespect of tlie. dispute so referred, - .■ v KoEOiEB,, ... 

Wlieii, such a contract lias been made^ a "Siiit may ■be :brougiit 
for its : specific performance; and' if suit other than for such 
:.specifie' perfomiance^ or for the recovery of the anionnt'' so . 
aw"arcled/,,is brought by .one party . to such contract against 
any other such party;, in' respect of 'any subject which they have; ,, 
so' 'agreed to refer^ .the existence of. such contract shall, be,,.. a ... ^ 

bar to the ■ 

And assuming for the moment tha.t the .present contract is of 
such a character as to fall within the scope of this section^ the 
defence which is set. up seems to me not only effeetive against 
the present siiit^ but also goes to show that the plaintiff is truly 
in. a most unhappy predicament^ for he is without aiij^ remedy ■ 
whatever. The specific performance needed is the appointment, 
of an arbitrator^ and it is^ I need hardly say;, quite, settled in 
England that a Court of Equity cannot entertain a bill for specific 
performance of an agreement to refer. The Master of -the' 

Rolls in Gonrla^ Y. The Duke of Somerset (1) seems to say that , 
such a :bill was never' heard of. If the ordinary rules which 
gove'rn .Courts of Equity in Engkn.d are to apply^ the .specific 
performance of such a contract cannot be decreed. It is in 
truth impossible to compel a person to select an arbiti’ator., 

The only alternative is something which seems to have , been ■ 
attempted in the .Common Law Procedure Actj namely; ' to ' ^ ' 'b''' 

make, .all, .appointment by the Court; or an appointment by the, ' 
other party,, under . certain , circumstances, equivalent to an :. 
appointment by the party who declines to perform his contract. '■ 1 

And further; to enforce the specific pe,rformaiice of such 
contract .would be a direct violation ■ .of the , principle ■■ w.hieh ' ^ 

Willes^V 'and '".Wood, V.,C.; in .the two cases which I, have just ' 
referred ;,tO; 'laid down as constituting the reason , why, .in . spite' 
of all '.iiieonveiaienceS; a party was . at ,, libeity " under . the Coiiiinoii ' ■ 

Law to decline to refer to aihitration a. matte.r which be ' tad . 
previously agreed to refe.r. 

I am "not certain wdiether the .Indian Legislature in makiiip’* 

'.'■(!) ,19. Ye^.; 429.. ' 
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the Iiicliaii Contract Act . intended to ' .clear, the gToiiiid of , all 
iCoEGiiEB sueh rules in the matter^ as govern ' the Courts, of .'Clianceiy'.io 
The CoWga and intended that in spite of them the Courts.', of this 

Oil* Company, should entertain sueh a hill^ and should attempt to do tha-t 

which' the Court of Chancery holds' it cannot do or^ M.any rate, 
ought not to do. If it had so intended, however, I should have 
expected that it would have made its ■ nieaiimg more plain than 
it is, and v\-ould probably also have directed the Courts of this 
country how to proceed in such a suit. 

It is not incumbent on me fortunately now to determine the 
question w^hich thus presents itself, because the defence raised, 
if good, is a sufficient answer to this suit, and we can wait till 
a suit for specific performance is brought for the determination of 
this point. 

There is however a third alternative even in cases where this 
section applies, viz,, an action for damages for breach of the 
agreement to refer. Mr. Phillips was desirous of arguing that 
this would be forbidden by the words of s, 28, but I think 
it is not so. The wmrds are : — If a suit, other than for such 
specific performance, or for the recovery of the amount so 
aw^arded, is brought by one. party to such contract against any 
other. such party, in respect of any subject wdiieh they have so 
agreed to refer, the existence of such contract shall be' a bar 
to the suit/"’ It seems to me that the suit, would not be a suit 
in respect of the subject.- which the parties ' had- agreed to refer, 
but a suit for damages for breach of the contract- to refer. No 
doubt, in such a suit, there would be great difficulty as,' to, the': 
measure of damages. Cases'- would occur in which' the damage's 
for breach of contract to refer might be ■ precisely' the -same-' as ■ 
the money which it would ' fall to ' the- arbitrators to 'twaml if 
they were called on to arbitrate. 'But, in the majority .of, 'ea-s'es,. 
this would not be so, and it .-would be difficult, if not impossible,. ■ 
to pass from the damages 'for breach of. the contract to': refer'' 
to the amount which the arbitrators might or should have awarded - 
had they carried out the arbitration. 

However this, may be, I -come to. .the third, .question .whether, this,.:. 
contract is in fact a-eontract-Jying/ within; :;.,the -scope.: -of: s.,,.,-^'^2 
of the Indian Contract Acty and upon looking a little .closely 
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into it^ I have come to the opinion that it is not* The text of , 1875 
the section (if 1, may' call it. so)'' enacts that 'every agreement by;:;; 
which a party is restricted' absolutely from enforcing his rights 'Cobiko-a 
. under ' any contract hy the 'usual legal "proceedings in the ^ ordi- O ilCompakv, 
nary .tribunals is void. The words .of the enactment relied upon 
in , the present . case.- form an. "exception to the operation 'of that 
'text^, ;aiid. .the matter excepted is ^^an agreement that any dis«' ' 

'piite.' shall be referred .to arbitration, and that only the umount 
awarded in' such arbitration shall be recoverable in respect . of ., 
such dispute/^ which meams (as I understand it) that an agree- 
ment by which , the party is not absolutely restricted from en- 
forcing all his rights under or in respect - of the contract by the 
usual legal proceedings, hut is only restricted from enforcing' any 
such rights as are not given to him by the arbitrators in' the 
shape of money-corn pen sation is it not. forbidden or in,ade ' 
illegal by the section. In order to make the agreement con- 
form to Exception 1, there must he an exclusion of the Courts in 
all respects except the matter which is the result of the arbi- 
trators^ award. This was so. in the leading case of Scott v. 

Aver?/ (1), and so also in the subsequent case of Tredive^i v. 

Holman {%)• The excluding - words there were No- ■ 

actioii at law shall be brought until the arbitrators have given 
^ their decision/^ The Court of Exchequer held that th 

(1) governed the. ease, and decided that excliision ' of the ", 
kind was not void at law. I imagine that the intention of 'the ' ' 
Legislature in enacting Exception 1 to s. 28 was to make con- 
tracts similar ill character to those in Scott v. Ave?y (I) and 
Tredwe?iyY. Holmmi (2) lawful contracts, notwithstanding that ' 
they excluded the Jurisdiction of the Courts until the ■ arbitra* , - C ' . . ' ^ 
.^tors had 'made their 'award j and I do not interpret these . wm’ds - ' 

■ and that "only the amount awarded in siieh arbitration shall be ; 
re,eoverable in, respect of the ' disj)iite- so, "refe,'rred in any large "b' , -: 

, sense. Now, on going back" to the words of the contract be- 
. tween ., the plaintiffs and the defendants, we find nothing whatever to' , ' 
''"e,xe]iide, ,,the Jurisdiction of the Civil Courts even Tor the most,,.- ,,'b"t".v,,.''' 
linntecl ■ period. It is the ordinary case of mutual stipulatioii, . ' 

', (1) 2 J"ur., K S., 815 ; S. G., 5 H. L. C.. 811. 

' '■ (2) 8 Jur./N. 'S., .10SO; S. 0., 1 H. & C.. 72. 
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1875 that m cuise' o£Viispnte:\ the' same -is- to be, decided by two arbi- 
, ' .trato.Ts^, one':, , to be appointed by the .buy ei^ .'and,' one .by the seller/ 

Vbe CoEiNCA there is an absence -of ' any clause £orbiddmg* :rec,oiirse to. tlie 
OiieoiiiPANy. (joiirt. ' • ■ 

• On the wbole^ I am of- 'Opiiiion that s. 28 does not apply to 
' AMs case^ and also that there has been no decision of ;tlie arbi- 
' t' to the coiitraet upon which the plaintiffs ca 

^ awarded. The matter is entirely opeiiy , and 

' there ' is no reason why- the' plaintiffs should not .apply to the 
Ci\dl Coiiit for their lemedyv' With this view the first issue will 
'be—' 

Tv as there a breach^ and if so, w^hat are the damages ? 

Attorney' for the plaintiffs : M.i\ FiUm\ 

Attorney for the defendants : M.i\ Hec/ik<, 


Before Sir Michard Garth, Kt., Chief Justice, and Mr, Jimtioe Macpherson^ 
In the Goons or SHAMACIiURhl MULLICK (Deceasei)). 

'" In the mattes oe the Petition oe RAJRANEE DOSSES and anothee. 

tfW'lf'S,.' Trohate^.. Grmii of— Act XIII of 1875 — Buie A of Mules of Mi^h Cotiri, 

22fid June, 1875, 

'Act 'XIII of 1875 does, not empower the High Court to grant probate 
ilmiled to proxierty in any ]5roviiiee or x^residencj’, in eases where an iniliiiiiteci 
grant had been made extending only to property in another proTince or pre-' 
sideiicy before the passing of the Act. 

Per' /.-“‘Rule 4 of the ■■ Rules of 22iid' Jii'Dej. 1875 (1), ^as to 
- grants of probate, only ap])lies to grants of the class mentioned in EnJe 1, /, e,, 
only to cases in which the application for probate is made after 1st April, 1S75, 
and not to cases in which the application was made before that date. 

Appeal from a decision of Markby, J., dated 17tli April;, 
1875, refusing a grant of probate, Shanmchurn a 

Hindu inhabitant of Calcutta, died there on 11th December, 
1872, leaving property and effects wdthiii the local Jiirisdictioii 
of the High Court at Calcutta, and also within the local 
*■ (1) 15 B. L. E.:,' 11, -(Jt. Rules,' p, 10, : 
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jurisdiction of the High Court at Bombay, He left a will in 
the.; 'English^ lang^^ . dated'.. 'Sth ' Alarch^' ' 1 863^ ;a.iKl;.,.a' eodieil 
. 'th.eretOj..;alsd;.d .dated ’20th November, ,]'865.: 'By.-his 

.wilb . lie; appointed his widow/ Eajranee Dossee, "and 

■ ’ Niindolali Mulliek, his only son, to be sole executors thereof,. 

: and' probate '.of the will ■ and . codicil .was, on. 1st xAiigust, 1874,. 
duly.. . gran ted to them as ’to' the . property and /effects, of "the 
testato.r' wdthin the local jurisdiction ■ of the. High' Court, 'at 
Calcutta. The ■ property and effects '.of the testator situate in 
the local jurisdiction of the High Court at Bombay ' consisted 
of twenty-five shaves of the new Bank of Bombay, of the value, 
wu’tli the dividends and interest due thereon, of Rs. 20,875. 
The persons appointed executors were both residents in Cal-. 
c.iitta, and had no property in Bombay, 

An application was made by the executors to the High Court 
in a petition stating the above facts for a grant to them of pro- 
bate' of the will and codicil limited to property of the testator 
ill Bomba, y^ and a certificate under s. 3 of Act XlII of 1875 
was asked for to be transmitted to the High Court at Bombay, 
The ' order made on the hearing of that application w^as as 
follows:—. 

Mauicby, J. — Probate' having been already granted by this 
Court previous to the new^ Act,,.! do ■ not ■ think I ' have any' 
power ..under the new Act to grant- probate limited to property 
of the deceased situate in Bombay. 

From this decision the executors, Eaj.ranee Dossee and 
Nundolall Mulliek, appealed. . On ££nd' June, 1875, rules were 
passed by the High Court under Act XIII of 1875 (l), Eiile 4 
of which makes provision for amending a grant of probate by- 
extending it to all property of the testator in British India. 

: ■ 'Mr.-J/T Jaehon for the appellants contended, 1st, that -the' ' 
-Court had power raider Act. XIII of 1875 to grant probate 
limited /to the property in Bombay : .and this power would., .ex-', 
.tend, ."to cases /where a limited grant, of probate had been obtained. .' 
before -the passing of the- Act/ A grant.' of. probate, under that , 

(1) 15. B. L..E., H. Ct. Bales,' p.'m -. . . 
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Aet would Imve effect over the whole of British Iiidia^ unless 
speciallj limited by the grant; that if the Court should 

consider it had no power to grant probate limited to property in 
Bombay the grant mighty under .Rule 4^ be amended by extend- , 
ing it to property in Bombay. It wmuld cause' great iiiGOiive- 
nieiace in this case if this Court refused to grant ' the probate 
altogether. 

The following judgments w^'ere delivered s— 

Garth, C, J. — *1 am of opinion that Markby, J., was pei" 
feetly right in refusing this application. It was not made to 
him in the form in which it is now made to us, to amend, the 
original grant of prohate. The application to him, the only 
one which can properly be made the subject of appeal to us, 
was for the purpose of obtaining in this Court a limited grant 
of probate, extending to goods in the Presidency of Bombay; 
and the question is, whether Act XIII of 1875 enabled 
Markby, J., to make an order of that kind. I am of 
opinion that it did not. The Aet, no doubt, was intended to 
remedy some of the inconveniences pointed out by Mr. Jackson. 
The preamble recites the purpose for which it was passed. It 
says that, whereas, under the Indian Succession Act, 1865, 
the effect of an unlimited grant of probate made by any Court 
in British India is confined to the province in which siieli grant 
is made ; and that it is expedient to extend over British India 
■the effect of such grants, when made by a High Court .The 
Act then in effect provides that an unlimited grant of probate, 
made by a High Court after the 1st day of April, 1875, shall, 
unless otherwise directed by the grant, extend to all goods be- 
longing to the testator throughout British India, whereas before 
the. Act,., a similar g.rant would, only liavO: ' extended to .goods iii' 
■ the, : particular '.pro vinca in whieli.it was" made. The object, of'' 
the Act being thus plainly pointed out by the preamble, it ap- 
pears to me that the Act did not empower a Judge of this Court 
to grant a limited probate, extending to goods in another pro- 
vince, after an unlimited grant had already been made before the 
Act passed; extending only to goods in the Province of Bengal. I 
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;ttiii!k':, t!ierefbTe'^^ tlie view^' taken by Markby^, J«;:wa:S;:giiite:,,' ^ , ^1S75' ^ 

‘€OTrecfc«- r.N 'xHie 

: \Tbe;''secoii(l;,b 2 *aiic of ,M'r. 'Jacksoa^s application' to .iis.was' t'o Siuaw^li^nc^ir 
a.meiHl the original grasit of ■ probate ' (which "had been 'made 
before, the passing of the Act) Ijj extetuling it to all go.ocls_ belongs v.In t'W'k 
iiig, : to, the. testator tln’oughoiit' British India,. ' He d.id\iiot. as.ic 
'Markby, to do this; nor conld. iie- have' done' so; becaiise 
he founds this part of his application upon a rule of this Court 
whicii came into operation after the date of Markby, J,’s order. 

We think therefore that there is clearly bo grounj for any 
appeal to US. in this respect. 

M.ACFHEESOK, J. — I wish to add only one word The fourth 
of the new Itiiles of Court of the 22nd of June (to which reference 
has been made) innst. be read aIo.ng with tlie other Buies, ' it 
tnanifestlj applies only to grants of -the same class as .the grants 
mentioned in Rule 1 ; and Rule i applies expressly only to 
cases in which the application for probate or letters of adminis- 
tration is made after the 1st of April, 1875, and not .to cases.'in ■ , 
W’liiclidhe application was made before that date. 

Appeal di8miss'€(i. 

, .Attorney for, the appellants : Mr. Carrutkers^ 


Before Sir EicMrd :Garih, ,KL. Chief Jus tiee^ and Sir, Justice 'MarkJ)^, ,, 

BOEAB--ALLY KHAM {FLAmTw^y v, KHAJAH. liOHBEGODEBN' 1875;.; 

■ (Defendant), . 

Burefmser ' fit Suk % Sheriff under Writ of fieri facias Sals subsequently , — 
declared inmUd — Sait to recover Purchase ^money — Liability of Execniion-^ 
''../ErMMlOT--Jiirisdiciwn--Aci'¥IlI of 

■ '.Pile plaifit .:'in a, " suit b'j A agairtsfe B' stated that, in' n siiit' in whicli .B had 
tecnvered. ,|o,dgiaeHfc C, a wntof fi fti was,, on iSthJnne, 1866, issued 

.fm t!i.e..a.p.pli.c:at;ic^^^^^^ of ■Bv.direet'ing. the Sherilf of Galcurtn to levy, the judgnieiit'* , 
debt hy seisure, and, if necessary, by sale, of* the property of C iu Bengal, Behar? 
and Orissa, (-jr in any other districts which were then annexed or made subject 
.to... the.Freskleocy ,of ..Fort Williana in Bengal;, that the, writ did not authorize 
. the execution thereof ' agai'ost immoveable p.roperty'in Oud'h.’; ' that tinder the writ ,■ V 
the Sheriff, acting under instructions from B, seized and put; up for sale the 
.right, title, and. interest of. C -in a -taloolt in Oudh, which was purchased by B, 
to whom the Sheriff executed 'a,, Mil of sale, and an receipt of the .purchase- 

8 
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money paid a portion . thereof to-, B and the balance to C, and put' ' D into 
possession ' of the property, and he remained for some time in- possession 
and in receipt of the rents and .profits; that, eventually, in proceedings in 
Oudh, instituted by D for partition of the property purchased by him, the 
sale was proiiouuced to be null and void and was set aside, and D was 
removed from possession (1); and that the plaintiff' .sued as the executor of D 
to recover the whole of the purchase-money from B. lield^ on appeal, affirin- 
ing the decision of Phear, J,, that the plaint disclosed no cause of action : 
1st,, because a purchaser, who, after the execution of the corivejance, is evicted 
by a title to which the covenants in the conveyance do not extend, cannot 
recover the purchase-money from his vendors ; 2nd, because the Sheriff %vas 
not the agent of B for the sale of the property, and therefore no privity of 
contract existed between i? and jD ; 3rd, because D having been for some 
time in possession of the property and in receipt of the profits thereof, there had 
not been a total failure of consideration, and the plaintiff accordingly conk! 
not maintain the action in its present shape, tnz.^ for money had and received. 

The judgment of the High Court in Biseswai'' Lai Sahoo v. RamtuJiul 
Singh (2) explained by Phear, J., and ss. 201 and 242 of Act VIII of 1859 
observed upon. 

Appeal from a decision of Phear^ J .5 dated'tlie 22od April, 
18755 dismissing a suit on the ground that the plaint disclosed 
no cause of action. 

The plaint in the suit stated that, on the 18th -June, 1866,, on 
the appTication of the present defendant in a suit in which he had 
recovered judgment'-agaiasfPIossein Ali Khan and others, a writ' 
of fieri facias was issued to the Sheriff of Calcutta, directing 
the Sheriff to levy a certain sum of money upon the property, 
moveable and immoveable, of the execution-debtors in that - su-it^ 
within the provinces,- districts or countries of Beng'al, Behar,' 
Orissa, . or in the province or district of Benares, or in any other 
factories, - district or places which then- were annexed to- and 
made subject to the Presidency of Fort William in Bengal, by 
seizure,- .and, if necessary, by- sale thereof; that the said writ 
did not legally authorize the levy of the sum in the said writ 
mentioned by the seizure or sale of immoveable property in 
Oudh ; that the Sheriff, by tlie authority of the execution- 
creditor, the present defendant, and on the express instructions of 
his attorney, and professing to act under and by virtue of the 

(1) It did not clearly appear from the plaint in what way or by whom 
the purchaser was evicted. (2) 11 B. L. R,, I2L 
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sakl '.' wrif;^ seized tlse right, title, and interest of the exeeiition- 
debtor in a certain talook in the district of Lucknow in Gudh, 
and that the said Sheriff, on 4th October, 1866, put tip to 
saie:' the' same right, title, and interest of the execution-debtor; 
that ..one Diaiiut , Adulah became .the purchaser of the pro*, 
.pertj : for Rs. 26,000, and that a- bill of sale was executed 
tohim by the Sheriff accordingly: that Diaiiiit Adulah, upon 
the delivery' of the bill of sale, paid to the Sheriff' the whole 
Rs. 26,000, and he, on the 12th October, 1866, paid to the present 
defendant, then plaintiff, Rs. 5,000, and on the 2Qth October, 1867, 
paid to the defendants in that suit the balance of the pur- 
chase-money, less his poundage and charges ; and that the Sheriff, 
by his officer, subsequently put the said Diaiiut Adulah in 
possession of the talook, but that such sale and delivery of 
possession was not legal or operative by the law then in force 
ill Oudh, and did not pass the right, title, and interest of the 
judgment-debtor, or other persons, in the said talook to Dianut 
Adulah.; that Dianut Adulah remained in possession as owner 
collecting the rents, and eventually instituted proceedings for a 
partition of a portion of the premises purchased under the bill of 
sale, whereupon the Judicial Commissioner pronounced the sale 
nroTO a,nd void, and set it aside ; and that, by an order passed 
by, the Commissioner of Lucknow on a petition by Dianut for 
a ' revie.w of the order passed by the Officiating Commissioner 
of Lucknow in matters relating to the sale, the said order was 
confirmed and the sale declared null and void.” The plaint then 
alleged that the said order was final and conclusive, and "that the 
'Sale was thereby set aside and annulled, and Dianut Adulah .was, 
ill August, 1868, removed from po.ssession of the property (,1). 

The plaintiff set out an accouut showing that Dianut Adulah 
".collected the sum of Rs. ■ 10,937-10 whilst he was in posses- 
■sion, .from which, . after deducting Government revenue and 
other charges, a balance was left of Rs. 446-6-9, which he said 
was. all tlie profit which Dianut Adulah obtained from the 
.'.property; and he stated that Dianut Adulah died lea.viiig the 
plaintiff his executor; and that he, the plaintiff*, ' applied 'to the 
defendant for repayment' of the sum .of Rs..26,000, and, ou tlie 

(1) See note (1) on p. 56. 
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(lefeiuiiint's refusal to pay, he broii«^ht the present suit for that : 
suiti with interest, allegin^^ that liis cause of action arose on 
12th October, 1866. The plaint also stated that the suit was 
brought for tliat sum as money had and received by the defetul- 
ant for Diaiuit Aduhili. 

'The plaint was presented foir, aclinissidn to Macpliersoii, J., 
aiul rejected by him on 5th September, 1872', ■ as not disclosing 
a 'sufficient cause- of action.- On -appeal- finmi- -:the order 
|•'ejec■tin:g ■ it, ;it was ordered that tlie plaint 'should, be ado'i-itiecl, 
though the Court refrained from expressing any opinion as to 
its sufficiency ; and a written statement was then filed by the 
plain tiff. The case then came on before Phear, J., for settle- 
ment of issues," and the issue was raised 'whether-. a good' cause 
of action wu\s disclosed in the plainto 

Pheau, J. (after stating the facts, continued) s — To put these 
facts somewhat more concisely, I may say the plain tilfs testator 
bought the pro[)erty at the SherilFs sale in 1866, paid the pur- 
chase-money to the Slieriff, obtained possession, and, after eisjoy- 
inent of possession for a substantial period, ivas ejected under 
some decree or order of the local Courts, on the groiuul that the 
Sherift’’s sale was null and void. Tim plaint does not anywhere 
state the ground on which the defendant is liable in law to refund 
the purchase-money. The sale at which he bought wuis a sale 
ostensibly made by the High Court through its officer the SiieriiF 
under the direction of a writ of fi fa. If it is intended by the 
stateinents in the plaint that it should be inferred that this sale 
was made ultra vires^ then possibly the plaintiff may be under- 
stood to place the liability of the defendant on the ground that 
he had wrongly put this Court in motion in that nnitter, x\iul 
no doubt a person wdio wrongly puts a Court in motion, iiiay^ 
under some circumstances, become liable to. compeiisate.the ])6rs(>ii 
aggrieved by the result ot the .Court’s action. But in the first 
place I^do iiot find anything in the plaint tentling to show that 
Moheeoodeen wrongly put the Court in motion. There is nothing 
to show that lie did nut act entirely boJid Jide in wdiat he is 
alleged to have done. Nay it seems to me there is nothing what- 
ever ill the plaint to show that the course taken by him was not 
periectly right, and--th^ sale ev^n, wdiich was effected by the 
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,Si)eriffj» a:', jierfe.ctly good' sale,- '.■■Tiie' jiidgineiits\()f '' tli 
Goiirts .are .not 'sefc.,. oiit, and ct.Mrhi no'fc-in' any .ease lia-ve miicli 
force on. this point But whatever force they .may Be. --.conceived 
to have, .is entirely lost by reason of 'the plaint; not disclosing the 
nature of. them, or .eve-ii ^ giving any- indication of the subject of 
the suits in- -which they 'Were passed and of .the pai’ties thereto*' '-' 

:' ^ By" the Charter o.f the Supreme Court, 'the -property, both 'movd-' ' - 
able- and- iraiiioveable, of. 'suitors in 'that Court was made liable to-' . ' 
be seized and sold in satisfaction of decrees of that Court, certaiii- 
Ij throiiglioiit the whole of the area mentioned io tbe writ of fi fa- 
il! th'e present case, and the Supreme Court liad complete authority ' 
to effect a sale of property for the purpose of satisfying' a decree- 
which it could make against the owner . of the pro|')erty. This 
liability of the p'ro|)ert 3 M)f suitors in the 'Supreme Co!irt' to he 
g-eized’and sold, was confirmed and extended by Act VI of 1855,~ 
an "Act which I believe is still in force. There are no geogra- 
phical limits mentioned in the Act, and it a|)pears to be op-erativ-e 
'eertaiolyas much ' over Ondh as over the' Bengal Preside'ucy.' 

A'lid the Cliarter Act, 24 a,nd'25 Vi'ct, c. 10'4, s. 1 2, enacts— ^ From 
and after the aholitio!! of 'the Courts abolished as aforesaid in an j of 
the said. Presidencies,, the High Court of tlie same Pre.sldency .shall 
have' jurisdiction over all proceedings pending in such- .abolished' .' 
Co.urts at' the. time of tlie abolition.tliereof, and 'Such proceedings 
ami : all previous 'proceedings' in the said last- mentioned Courts 
sliall be" dealt with, as if the same had been had in .the. said .High, 
■Court,, save that any such |.>roceedings 'may be coi'itiniied, as -nearly 
as circumstances- permit, under .and according to .the practice of . . 

the ahnii'shed Courts -respectiveh-.”- It was tlierei'ore competent to ■ 
the High Co'iirt , in. entertaining and carrying o'ut all proceedings^ ;-' 
which had .been instituted in -and were pending in tlie Supreme 
Court when the riigli Court was created, -tO' do so under .and 
according to the practice of the Supreme Court. Aod-I iieeiT 
hardly add that when Act VIII of 1850 was passed the powers • 

■of the Supreme Court in respect to seizing and:-, selling the pro- 
perty of its judgment-debtors' under Act VI of - 185.5'.was..-iiot iii . ... " . 

any -way interfered wdth ; in ■fact,it.c.Ottld-:.uot-:be- so.f force 
of these various enactments, when this High Court was called oti 
to carry on the proceedings of a suit originally instituted in the 
Supreme Court, it was ■^uthorbed,'ii'il thought fit, to follow the 
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. practice .of the Siip.reme -Court in. regard to the iiioie' in -.wliicli, 
among other tilings,. it made the property, of ,judglneIlt“de'!3to..rs^ 
available for satisfaction of decrees. ■ And it did follow this practice 
not only down tol866, but even two years later ; for I have ascer- 
tained that execution by fi fa of decrees of the Supreme Court 
was obtained so late as, ISdS. It is possible, and indeed probable.,, 
on the face of the. plaint, that .the decree to satisfy which this 'fida 
was executed in 1866 was a decree which the High Court could 
lawfully execute in this manner ; and I find, on looking at ilie' 
plaintiff’s written statement, that the decree was a decree of the 
Supreme Court passed in 1857. It seems to me then that the pro- 
ceedings by which Moheeooddeen procured this Court to obtain 
satisfaction for him of his decree are not oniy not shown by the 
plaint to be wrong or even irregular, but are such that there is 
every reason for inferring they were right and valid. Whether 
Oudh is or is not beyond the limits of the area mentioned in 
the fi fa, there is nothing on the face of the plaint to show, 
tlie plaintiff contents himself wuth asserting that the fi fa did 
not authorize the seizure of property in Oudh. But the plaint 
does not say that Moheeooddeen was aware of that fact, if it 
was a fact. It no doubt says he authorized, and that liis attorney 
expressly directed, the property to be seized and sold. It does 
not say he was aware or had the least reason for supposing that 
it lay beyond the territorial limits mentioned in thefifa. , On 
the whole, I cannot find in the plaint any cause for holding that 
Moiieeooddeen acted tortuously or of wrong toward the plain- 
tiff’s testator in procuring this property to be sold by the SherifE 
But if ho is not liable as for wrongful conduct, it may be 
said he came under some contract or obligation by reason 
of the part he played in this matter to refund the money 
to the plaintiff in the events which have happened. So far 
as any liability can be supposed to arise out of the fiictuni 
of the sale itself, I think the reasoiiing of Sir Barnes Peacock 
in Sowdammi Clwiodrain v, Krishna Kishare Poddar (1) is con- 
clusive ; it applies equally to the case of a sale by the Sheriff 
and the case of a sale in accordance with the provisions of Act 
VIII 'of 1859. In both cases alike the sale is made by the Court 
for the judgment-debtor at the instance of the judgment-creditor^ 
(I)B.L. IL, F. B,, IL 
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Sir 'Bariies; Peacock dearly pointed out that neitlier, the. ;i: 875 ' , 
Judgment-»cred:itorj nor' tlie judgment-debtor, nor . any one .else, 
in siicli :a sale entered into any covenants or contract, express or 
implied, with the purchaser relative to the subject of the 'sale* 

All that 'was guaranteed by sale was that the judgment- debtor . 
should not recover the subject of sale from the purchaser, , That 
guarantee I apprehend is not in the shape of any contract 011 
the part of the judgment-creditor or of the judgment-debtor, 
but simply proceeds from, and is limited in effect by the authority 
of, the Court which makes the sale. If the Court is coni])etent 
to order the sale to be made, that order binds the ■ j udgment- 
debtor everywhere, Audi do not think that the judgment- 
creditor, by the mere act of putting the Court in motion, under- 
takes, as towards a future purchaser, that the Court has the 
requisite authority. It seems, therefore, plain to me that there 
is no obligation of the nature of a contract resting on the 
defendant Moheeooddeen to refund to the plaintiff tlm testator^s 
purchase-money. The sole remaining point of view in which 
the plain tiff claim can be- put seems to be this, that, on all the . 
facts which have occurred, the defendant Moheeooddeen, who 
caused the sale to be made, is bound by some general principle 
of equity and good conscience to return the money to the 
purchaser, now that the latter has lost the benefit of his pur- 
chase, But it seems to me that this -cannot be so unless the loss 
of the benefit of the purchase is due in some w’’ay to the fault of 
Moheeooddeen, It is not quite easy -' perhaps to satisfy one’s 
; self from the plaint what precisely has happened in the matter 
'of eviction. ,If the plaintiff’s testator was evicted at the instance 
..of .the Judgment-debtors in the former suit, or any one claiming 
through them, it seems to .me almost impossible' to see how 
.-M.oheeooddeen can be -held in fault at all. The property of . 

. these persons .was, as appears on the, face of this plaint itse'lfV 
' liable to satisfy his decree. It has been made to satisfy it, .anti 
the only - w.roiig thing that -has been, if any wrong . tiling. 
lias been, done was that the proceedings by which this has been 
■offected were, not Imd iii. strict pursuance of the Ci'vil Procedure 
^.Code,,' This-,mig.ht give the judgment-debtors .a '.right .to Jiave I',:',-; 
the sale set aside on:,' repayment, of. .the' purchase-moiiey"^.., 

. . certainly I can see no. good' grounds in '.equity or good conscience 
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wliybj reason of it .they should have It set aside aiul - recover 
the property free of their creditor’s claim. In other words^ after 
the best consideration I have been able to give to ihe plaint, I 
can fisHl no .ground of -tort,, contract,. ■ or equity, . on .^. which the 
■plaintifF can claim to- b.e repaid' the Rs. 26,000 by M{-)heeocHli] 0 eii» 
A case (1), lately decided by the Privy Council, was quoted 
before me for the purpose of supporting the plaintiffs right of suit, 
and especially, as I understand, for the purpose of showing in 
setting aside sucli a sale as that which was made by the Sheri if 
to the present plaintiffs testator, the Court has no discretion, 
foimded 0 !i the ordinary prieiples of equity and good conscience, 
relative to the conditions on which its decree is to be passecl : 
that, ill short, the evicted purchaser has no rigid to lo(>k for 
compensation from the judgment-debtor, who evicts him. Even 
if this were the effect of the decision, as I think it is not, by 
parity of reasoning, it affords authority for the position that he 
is equally disentitled to look to the judgment-creditor. 

That case, however, is iu some of its features rather remark- 
able ; and I propose to examine its real scope and effect. One 
Ram Tiihul Singh’s zemindari Was sold for arrears of revenue, 
and the surpl us proceeds, Es.-35, 000, were lying in tlie Colleetorate, 
when Sheo Persad,- who had a decree outstanding against Ram 
Tuliiil, attached and sold those proceeds to one Biseswar Lai. 
The purchase-money, Rs. 1,000, was paid into Court, and applied 
to the satisfaction of Sheo Persad’s decree, together with two or 
three other decrees. During the proceedings Ram Tuhul, to the 
knowledge of Biseswar Lai, had been suing the persorrwho was 
the purchaser of his zemindari afe the revenue sale and ihe 
Government to get the sale set aside ; and he succeeded in 
getting it set aside before Biseswar had obtained any fruit of 
his purchase. So that when Biseswar under his purchase asked, 
as he did, to have tlie Rs. 3o,000 surplus proceeds paid out to 
him, the Collector refused his application on the grouiul that the 
money was iiot-the money 'Of Ram TuluiL On this state of 
facts Biseswar brought a suit against Ram Tulml and Sheo Per- 
■sad (that is, the judgment-creditor and the Judgment-debtor in 
the suit in which,, he' had bought the Rs. 35,000) -and also 

(l).Bam Tuhul Singh t. Bimwar ZtiU Sahm^ 15 B. L. 208 ; S. C. ia 
.Cauri; below, II B. RR., J2L. ' , . 
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against the:,. ..other,, deeree-liolders, -who' -'.hacl , bee,E.'.satigifieil:0,iil 
of.his Es, '85OOO5 seeking to., recover his purchase-money.' The 
High Court .held that Biseswar was entitled in that 'suit to 
recover :his purchase-money, 2 . Es, 8,000, from Ram Tolm.1'; 
but, on appeal, the Privy Council reversed this decision, holding 
that Biseswar having brought a chance, could not recover his ■ 
piircliase-money, now that the chance had 'turned out worthless/ 
And ill' the judgment' given to this effect are the passagevS 
which have been quoted' during the’ argument before me in, 
support,, of the plaintiff’s present case,- ITiifortiinately the 
respondent did not aj)pear at the hearing of .the appeal before 
tlie Privy Council, and the judgment, of- this Court, wliicli was 
pronounced by the Chief Justice, was not so full and explanatory, 
in the particular part of the case winch their 'Lordsliips of the 
Privy Council considered to be the governing part of the case, as 
it might have been. ■ Tlieir Lordships say (1) : — What was the 
real nature of tlieir purchase at the execution sale? What did 
they buy ? They bought the appellant’s interest in the surplus 
proceeds, subject to the contingency, of his succeeding in his 
suit' to set aside the revenue sale, in which event tliat interest 
would become nil They, did this with their eyes open, since, 
at least before the sale was confirmed, they h ad notice that his 
suit had been commenced.' There was no warranty or contract 
on his part. The. sale was had under proceedings '212, 
and indeed against his express -protest.' . .Tlie p.arties were - at 
arm’s' , le.iigth. ’ The appellant was free to'prosecute his .suit; the 
respoiideiits free to. enforce their rights, should , lie fail, to the 
uttermost :farthing, ,,AWuit they bought, then, was' the ciuiii.ee ' .of 
,get,ti.i.ig E.s. 35,000 .for Rs. 8,000, dependent o.ii the .happening 
oii,n(>n'“li,.appeiiiiJg of a certain event. And a substantial ciiance 
it/ uiust be taken to have been, since , the coiistimctioii of the : 
clause, .ill the Sale Law, on which the right to .annui, the .sale 
depended^ .was, doubtful, and the ’Court of first instance .deter-: 
mined , the question against the ap.peilant. If .that judgment' 
had,, stood, lie would ha ve lost his land ;- and the respondents, .would, 
have, .'.taken, .from .him,, all., its , proceeds, ^ except the. Es. ^8,0,00' 
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applied . in satisfaction of his debts. ' It is difficult to see iipon 
what general equity existing, bet ween parties tlius situated;: the 
appellant ought to be compelled to restore the respondents to 
their original position^ because the event on .winch they specn- 
iated lias ultimately gone against them,” • And I h.ave no .doubt 
that: the -High Court, had it entertained the view of the.' facts, of 
the -case' which is here ' e.xpressed,'^ ..would have '• bee.!.i ' ..entirely, at 
one with their Lordsliips of the Privy Council as to tl).e now- 
existence of the equity, -supposed. But the High Court .(at 
least some of its members) did not think that tliis was a case in 
which the Court had raised money by the lottery .of a valid exe™ 
cution-sale to pay tlie judgment-debtors debts. It seemed to 
them, though I admit this was not* expressed in tlie judgment, 
that although an attempt to do so had in form been made, it was 
altogether irregular and improper,- and under the circumstances 
of the case it ought not to have been held to liave effected the 
sale of the chance of which the judgment of the Privy Council 
speaks. Their Lordships of the Privy Council remark (1) : — A 
good deal, no doubt, has been said in the judgment of the Court 
of first instance, and something has been said here at the 
bar, of the irregularity of the execution-sale, and of the mis- 
carriage of the Principal Siidder Ameeii in putting up Ike 
appellant’s possible interest in the surplus proceeds for sale, 
instead of proceeding under the 242ik1 sectipn of the Code of 
Procedure. And their Lordships think it is miieli to be 
regretted, that that officer did not proceed under the 
wholesome provision whicli was. designed in such cases, 
to., remedy’ a mischief 'mf .frequent occurrence in 'India— 
the ruinous sacrifice ,of property wliich an execution-sale 
is apt to involve. But they must’ observe that since the 
. objections of the appellant were overruled, no attempt has 
’been made to question .the regularity or legal effect of that 
sale; 'that the respondents held to it as long as there was a 
hope of their getting anything by it; that their present suit is 
not framed with the object of setting it aside, or of being 
relieved from it-; and consequently that any judgment declaring 
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its ievalidily or lreatiiig it as 'a would be ■extra-judicial” 

With the highest possible deference to. tlie exalted.; tribunal 
which uttered this ..passage, !■ cannot lielp thiukmg there, is dis- 
closed in it some misapprehension of the procedure laid clown by 
Act VIII nf,I8o9« S. ,242 ,of that Act, to which their Lord- 
ships refer, is. as follows; — In all cases of attachiiient liuder 
the preceding 'Sections, it ■ shall be competent ter the Co.urt, at-; 
any time during . the attachmeiit, to direct, that aii}^ part of th'e 
property so attaclied as shall consist of money or bank notes, or .a 
sufficient' part thereof, shall be paid over to the party" applying,.' 
for execution of the decree ; or that any part of tlie property so 
attached as may not consist of money or bank notes, so far as 
may be 'necessary for the satisfaction of the decree, shall be sold, 
aud'tliat the money which may be realized by such sale, or suffi- 
cient, part thereof, shall be paid to such party.’^ 

And the truth is that the Principal Sudder Ameen 'did pro- 
ceed u'lider this section, because lie could not. escape its. gener- 
ality 'and could proceed under no other section, independently;' 
of' if; only, he seems to liave' thought tliat the latter branch of it 
W'l'iich authorized liim in all cases, except where the ' attaclied' 
'property is money or bank .notes, to sell, app.Iie(i to bank notes 
a.nd 'money,.. 

■ The' sections' of ' Act VIII which direct -wlsat is to be done in 
tlie execiitioii of decrees can be very.' shortly referred 'to. 'S., 201, 

' which' is the first .of them in orde-.r, says: — ,lf the decree be 
'for .money, it shall be' enforced '"by the imprisomiient of the party ■ 
:;ag.'ai'.iist wlicni'i' the or by .the .attachment ami 

sale of liis properly, or 'by “both, if necessary/.f These words 
merely create a general .autho.rity, and 'do -iiot, spe'Ci.fy ....the .' , 
parfeicuiar steps which may become necessary, in particnlar 
cases in order to give effect to that' authority. ' I suppose that 
no one would understand them to. enact that in' all cases .where 
there is ait attachinenl; there, must also be a 'sale. Then follow 
the sections which direct the Court how to. proceed. 'iii; u^egard 
to- the details of the processes ^ of ■' attachment and. sale of pro- 
perty, founded on the g.eneral .■'uiiithority. ■'C.on,veyed..b.y s. :;20.L... ,. 
And of these, s, 2E7 is, '..the section which prescribes the 
iiioile of altachmeut applicable to the. case before the Privy 
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CoilneiL ' Tlie', monej- was' ■■money A.ii the haiwis 
of ' Government, and. the- attachment for that reason would have 
to be made by notice to the officer, requesting , him , to hold 
the money subject to the further order of the Court After 
tlie sections which provide for the various modes in wliicli the 
property has to be attached according to its nature and situa- 
tion comes the general section: 242 -already' referred io, 'wiiicli 
makes it competent to the Court ■ to direct money to be paid 
over to the, party and to- direct all other property, than money 
to be sold. There is nowhere, as I understand' Act VIII, 
express authority given to the Civil Court to sell money, and 
in the sections which follow, directing the Court as to the modes 
of delivery of -possession of sold property after tlie sale, there 
is no allusion to money. It appears to me to have been 
nowhere in the contemplation of the Legislature that money 
should go through the process of sale. It is simply to be 
attached and paid over, and there are sufficient .provisions in 
the Code to meet the cases where other parties than the judg- 
ment-debtor -claim the money. The only purpose of a sale- is 
to turn property which is not ready-money into ready-money, 
and to, render it capable of being paid out by tlm Court as 
money of the judgment-debtor. Sale is therefore not needed 
w.here the property at the disposal of the Court is already 
money of the judgment-debtor. In view of this procedure 
prescribed by Act VIII, it seemed to the Judge of the High 
Court, unless I misapprehend their opinion that the sale of 
the Rs. 35,000, which were lying in the Collectorate, by the 
Principal S udder Ameen, was altogether irregular and inopera- 
tive, and did not pass to Biseswar a contingent right, as their 
Lordships of the Privy Council, no doubt better advised, think 
it '.did,-, to: the Rs. 35, 000; k e., it did not have the effect of 
giving him the chance of getting Rs. 35,000 for Rs. 8,000, 
dependent on the happeuiug or not happening of a certain 
event. It seemed further to these Judges that although, for 
tlie reasons just mentioned, Biseswar failed to obtain through the 
pretended execution-sale any riglit to the Rs. 36,000, yet, inas- 
much as his Es. 8,000 was thus taken by the Court and applied to 
the paving off of Ram ruluiFs judgment-debts, he, Biseswar, 
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was .entitled .to 'he treated ■ the Court .as the assignee of the ; j' 1S75 v 

decrees of ,Sheo Persad and the other creditors; and ,■ as 

assignee .of these decrees., would be entitled to have the benefi.t ' 

of ' the attachmeiit which Slieo Persad had placed, on his judg- Mohickooo- 

inent-debtor’s propert}^. The onlj attachment of property that , 

'had bee.tv made' was no doubt the attaclmient of the actual;' 

iis, ...SdaOOO ' into . which If am Tuhul’s zemindari had been 

afjparently converted by the revenue sale. This happened for the 

simple reason tliat Ifam TuhuFs property then to all appearance 

existed in the shape of the rupees, not of the zemindari. It 

was a matter of inili-fFerence to the creditor, which it was: his 

right to attacli the property and to apply it to the satisfaction 

of his debt was the same in either case: and this being so the 

Judges of the High Court were of opinion that, against Pam 

Tuhul, the attachment of the rupees ought so far to avail as an 

attachment of the firojierty, whatever its form, that Ifam Tuhul 

ought not to have been allowed, when the reveiuie sale was set 

aside, to get back his zemindari free from the claim for 'which 

Sheo Persad had placed the attachment upon the cash, and they 

there'fore considered it was equitable and' just that Ifam Tuhul ■ 

having got back his zemindaries should repay Biseswar the 

Ps. 8,000 which had been apjilied to the discharge of his, Pam 

Tuhiil’s, judgment-debts, charged as these seemed to be by the 

effect of the attachment on his property. This, I ani' now 

bound to say, was not a right conclusion ; ' but I think I am 

entitled as one of the Judges responsible for the High Court’s 

judgment to explain, as have just endeavoured to do, that it 

was come to upon a view of the facts of tlm case which ■ is 

entirely different from the ‘supposed view of the High Court 

dealt with iu the judgment of the Privy Coiuicil Their ' 

Lordships in one place observed— that a fallacy occasioned by ■ 

some confusion i'n the use of the words ^ transaction ' and sale’ . 

seems to rtiii through the ^ judgment’- of the High Court;” and 

they ask “ 'ivhatTs the transaction or .sale which has been 'set 

aside?” lam not personally concerned to defend the , .aptness; ; 

of these words aS' they are' used in, the- High Court’s jiidgmeiit,, 

but I trust it will appear 'plain from ■■ the '..foregoing , explntia.tion 

what it w^as that the High Court intended' to refer tO;.under tIi,ein'f 
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'There were in short two principal points iii tlie ' case ^ the firs'fc.; 
was farnislied by the execution-sale at wliicli :Bi'seswar,''piir- 
.chaseil; the second by the proceedings tahen by Tiihui for^ 
setting aside the I'e venue sale. The ' late Chief * Jirstice dwelt: 
almost solely upon the latter^ and omitted to^ explain why,, in the 
opinion of the High Court, the former disappea.recl, before ; it, 
and left it the governiiig point of tlie case. This expla nation 'I 
have now endeavoured to give, 

.Whatever may . be the intrinsic .worth of it, at ' any ; rate I 
hope I have succeeded in- showing that the passages to wliich. 
the learned Advocate-General referred have not, for the purpose 
of liis argument, the force attributed to them. In truth, they 
have no force or bearing at all, so far as I can see, on the 
present ease ; and had it not been for the peculiar circumstances 
which surrounded the Privy Council’s decision, I should not. 
have felt myself justified in dwelling upon it at such length as 
I have done, I repeat after the best consideration I can give 
to the facts of the plaintiff’s claim as disclosed in the plaint, I 
think they do not give rise to a good cause of action against 
Moheeooddeen, and this conclusion goes to the root of the case, 
which must therefore be dismissed with costs on scale 2, 

From this decision the plaintiff appealed. 

The Jlchocate-Ge?ieral^ offg., (Mr. Paid^ and Mr, Fhiliips: 
for the appellant. 

, Lowe and. Mr.- Branson for the respondent., ■ 

The Advocate’’ Ge7ier^ writ of fi fa only raninto-.Be'ngal^ .. 

Behar, and Orissa, not into ■Gudh,' and therefore .a ,^ sale -iinder ■ 
:.of 'P.ropertyiii Oiidh conveyed nothing .whatever. There is ;a grea-t 
difference between the present .case and : the case of -a'persoii 
who has had opportunity of inspecting title, and purchases with- ' 
out having done so; such a purchaser would have no remedy if 
his purchase proved to 'be , worthless. Clarke v. Lamb (1) shows 
that distinction, though the principle of that case does nut 
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apply* / 'Here tlie sale by the Sheriff , was without : jurisdiction^ 
and wholly, void., fG,ARTH, C.J. — Was the defendant liable for 
that?] Itis siibrnittecl he wasj the sale took place under: the 
fi fa issued at his instance^ and the purchase-money .was paid 
into his liaiicl The Court is ■not' the -agent of the- jiidgineiit- 
debtor ; on the contrary^ the Court is hostile to liim ; see Swam 
r, 3Iorlmid (1). This is not a case of a title legally conveyed 
liiriung out defective^ but a case in winch the pbiintiff never- had 
any title conveyed 'to him at all; there was no power to 
coiivey ; see Johnson v, Johnson (2). It is not necessary to 
■enable tl\e [jlaiiitilf to get relief that there sl'ioiild- ha-ve been 
any fraud. The inaxiiii that every one is presumed to know 
the law is subject to modification. It does not apply,^ at all to 
abstruse points of law ; see Cooper v. Fhibbs (Z). 'As to the 
.power of Courts to set aside void deeds, or sales under them, see 
1 Story Eq. Jur., ss. 698 — 701. In this case the deed discloses 
circumstances wisich make it void, and no suit could be 
entertained to set it aside : Id.^ s. 700a. ■ Suits are to be decided 
according to equity and- good conscience; see 
per sand Pandap v. Mussimat Bah ooee Biunraj Koomoaree {4)^' 
As to the writ ruonlng into Oudh, the Gazette oi ll th May, 
1856, was referred to. 

Mr. Phillips on the same side. — The consideration for 
the purchase was that the purchasers ■ should get the right, 
title, and interest of the judgment-debtor in the subject of 
sale: not that of the Sheriff or the judgment-creditor, -for 
'they had no interest. The failure was in the autlioritj to. sell, 
'iiot any defect jn the title the vendors had no autl'iorit.y , to 
convey. The writ was, absolutely ine'ftectiial ,as -far- as any 
..■.property in O'udh was concerned ; see Archibald’s Practice, 642, 
and Phillips V. Biron (5) there cited as to the practice, in 
, fi„ ,„fa. .The ^ writ 'Would - not protect tliose executing it' if -void— 


Farranh Thompson (6) and 

Tancred v. Allgood (7). 

'' All 

„ I Bro..& .B.,'.370, per Dallas, 

(5)1 Str., 509. 


G.'X,S79. .. 

(6) 5 B. & Aid., 826. 



(7) 28 L, J. E-xch., 862; 

S." C.., 

(3) L. IL 2 H. L., 149. 

4 H. & N., 438, 



,(4) :.B' Moore’s. I. A S.9S., see ■4'1.0. 
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■■aiT.est is ..void if 'made, .out . of ' the jurisdiction . ' ^.ef.;' tlie.. .'..Goiir.t' 
from .which the ^^^rrant issmB— Queen . v,:' Skearwo.od (1) and 
Seton Y. Arrathoon (2). , The following ■ cases were also cited: 
to show the plaintiff’s right to recover : S.tmidisk v,. Moss (3), 
Johnson y. Johnson nji& Richardson y.. Williamson' {5). 
Here the parties can be . put in . statu quo. . As ..to .; the "power: of 
Courts of Equity. to relieve for, mistakes . in law, 'see,. Stone r, 
Godfrey (6). 

'Mr. Bran 807 i for the respondent. — ^The plaint only states that 
the writ does not run into Oudh, but does not disclose any actual 
■want of jurisdiction. The defendant does not admit that the writ 
w'as not operative in Oudh. The learned counsel contended that 
the plaintiff had no cause of action whatever, and cited Clarke v. 
Lamb {7')} and Sowdainini Choivdhrain v, Krislmo Kishore Pod- 
dar (8) ; and relied also on the case of Ram Ttihui Singh v, 
Bisestoa^'^ Lai Sakoo (9), in which the Privy Council, reversing 
the decision of the High Court, decided that a purchaser is not 
entitled to be relieved from his bargain, and get back bis 
purchase»moiiey, merely because the subject of his purcliase 
has become worthless by the happening of an event which he 
knew might happen when' he purchased. . That case is directly 
applicable to 'the present. [G4RTH, C.J., to .tho Advocate- 
General, — Is tliere any authority for an action of this kind, of 
a person wronged by a Sheriff’s sale suing tlie execution-creditor 
for his purchase-money ?] 


The Advocate-General in reply. — It is submitted that Johnson 
V. Johnson (4) is an express case in the plaintiff’s favor. 
The injury done to his property by the Sheriff’s sale gave the 
plaintiff his right to sue. The case of Ram Tulml Singh v. 
Biseswar Lal Sahoo (9) was-wholly different,- That was'a.case of 
a subject of litigation being publicly put up for sale, and bought 
wholly at the purchaser’s risk. The parties can be put into 
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tli.e same posiiioii except so far- 'a-s it -/has been altered by; tlie 
fault" of^'tlie ..execution-credito'r. The iujiiry was ■ .entirely 
caused, by the coii,rse he took. E?en 'assuming he i,s, an ; in* 
iiocent party^ aucl that .there was a mere mistake, then of two 
.innocent parties the one to suffer should be he who .instituled 
the p.roceedingS' which caused the mistake. 

Cur adv. wuli. 

The. judgment of the Court was delivered by 

Garth, C.J. (who, after stating tlie former presentation of 
the plaint and its rejection, and subsequent adiiiissiou in appeal, 
continued):— The plaintiff, therefore, having had then ample 
warning, must now be considered as having made tlie allegations.- 
in. his plaint as strong and precise as was coiisi.stent, with truth, 
and we cannot make any presumption in his favor which the 
language of the plaint does not strictly warrant. 

(Ills Lordsiiip then stated the allegations made in the plaint 
and continued): — The learned Judge in the Court below consi- 
dered in the first place that there is nothing on the face of the 
plaint to sliow that the proceedings of the Sheriff and also of 
the execution-creditor, the present defendant, were not perfectly 
honajide; and in this we entirely agree. Whatever illegality 
or irregularity took place appears to have been the result of' 
mistake-'; and there, is notlung to show that any of the parties 
had the least notion that they were doing anything but, what the 
law .warranted. ■ 

;. It is.' stated, however, distinctly in .the plaint, ' and we miist 
assume it as establisiied, that, the Sheriff has no right to ,execute 
the, writ ..upon property in Oudh,'and we will also assume., though 
it is not so clearly stated, in the plaint as' it might be, that the 
.result- of .the proceedings before the Commissioner was that tke, 
■sale of .the Sheriff was declare.d' to be null and, void, and ' that 
the ..-.plain tiff ^.s testator , was thereupon removed,aiid evicted, from 
the property (1). 

' The , question then .arises, can the, purchaser at . a sale by .the 
S,lie'ri,ff under a„ writ of fi fa, upon .being ., evicted from. the^pro- 
..perty; ;,pii,rchas,ed, by the execution-debtor,, recov.er the' ,piiteliase- 
'.;ih,o.iiey. "which, he. has ^ paid 'from .'the' ■execution-.credito,,!^ 

(1) See note (1) on p, 56. 
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Siliould turn out that the Sheriff had no authority to execute the 
writ at. the place where the property was situate? 

' ^ We are asked by the appellant to consider and decide the 
case upon the assumption that the Sheriff^ in .seizing, seHiiig;, 
and conveyisig the property, was the agent of the execotioB« 
creditor; that the execution -creditor w^as in fact the Yendor; 
and as he. had - no .right whatever deal with or sell the property, 
tiiere was a total failure of consideration, and that consequently 
the money paid to him for the piirchase became money had and 
received to the use of the plaintifi'’s testator. 

The case which appeared to be most strongly relied on 
in support of this view was Johnson v. Johnson (1) but 
that case is very plainly distinguishable. There a house 
w^as sold for £300. and the purchase-money was paid ; but 
before tlie conveyance was executed the purchaser was evicted 
for want of title in the sellers ; and under those circumstances 
ilie purchaser w’as allowed to recover at law the £300 from tlie 
vendor as money had and received to his use. But tliat was upon 
the expess ground that no conveyance had been executed ; and 
that has always been considered the true ground upon which 
the case was decided. 

But where-' the conveyance has been actually . executed, and 
the purchaser is evicted by a title to which the covenants in 
his purchase deed do not extend, it is clear from the authorities 
that he cannot recover the purchase -money either at law or in 
equity; see Sagdeids Ven, and Pur., p. 549, 14th edition, 
where most of the authorities are collected; and the co.se of 
Clarke v. Lamb (2) is to the same effect. 

The principle of these cases is directly applicable to tlie 
present The purchaser has the means of enquiring into his 
vendor’s title. He is bound to satisfy himself of the goodness 
of tlie title he buys, and to protect himself by proper cove- 
nants; and we know of no authority for saying that a purchaser 
at a Sheriff’s sale, who expressly buys only the title and inter- 
est that the Sheriff has to sell him, is in a better position than 
,any otlter }mrchasei% If he chooses to buy imprudently, he 
must take the eonseqaences of his imprudence. 

(1 j S B. & E, 161 - ■ , (2) 10' U E,, C. P., 834. 
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apart from :ilii consideration, wliicli of itself affords in 1875 
oil r 'opinion a. complete answer to the- plaintilTs.claim, tliere are 
other obiections which/ present ■■additional difficnities' in the ^ r-/':; 

■ ' ' . .KffA'J'AW" 

way of the p-1 nil! ti'ffls .succeeding. ill this suit MowitKoo©- 

Ill the first place, we caiMiot ihscover that there was aii}" pn-' 
vity of contnict , between the plaintiff and . defendant which; 
would justify the , .former in treating the latter as the party rvlio., ■■’':, ■ / 
had sold him the, property. ,Tlie fact of the defendant and 
attorney having, directed the Sheriff to seisse the property . inight 
.liiwe made tli.e defendant answerable iiitort.to thejudgment- 
.debtors for the act of seizure. But it does, not follow, frorii; this 
that, the , Sheriff was the defendant’s agent to sell this, properly, 
and less tlie defen.dfiiit’s agent for the purpose of.u'oaklrig a 
contract and executing a'.conveyaiice to any person, who might 
become the ,pijrehaser at,' the sale.- 

Then again tliere is tlie further difficuitj, that' liavjng regard ■■ 
to the fact of the ' plaintiff’s testator’s .'loiig continiianee in the 
possession of this firoperty, and in- receipt', of the rents anti, pro- 
fits;, it is impossible that,' under ■any'circumstaiices,^ plaintiff 
could sustain a ■:, claim agai,iist:' the'-de.'feiidant in. , tire, shape wliidi 
this plaint ,assi,ii]a,est »■ a claim for money ■ had , .and. '.rece.i ved. , , ' 
upon the gro.iind,' that the, cousid.e.ration 'has wh, oily fail eci ,T-li,e 
only coiiceimble, .form,,' in ,■ which a suit could, be :maiiitaiiie,d' 
under such c!rGums,tanGes would be by a proceeding in the. nature 
of a bill in equity,., to set, aside" .the sale and convey anee', .and' 
praying that an account might be. taken,,, in which',, the , ■re,,ceip,t,3 
and profits realized by. the plaintiffs' t,estato,r oii t!ie one 
would be set off . against' the , amount, of .■piircha'se’-nioiiey, ,aii,d 
the outgoings of the,; property mn .the'.o.ther, ■ , , 

For these reasons we, .-consider, tliafe upon , the plaiiiti.ff'’s o,,w’tt 
statement he has failed „ to '.make o-ut. any ...ground of .claiiii, .eitlr.e.r' . 
legal or equitable, ..a'S against the .de'fendaiit , 

The appeal in us t therefore be dismissed ’w4th c 0 'Sts ,o,,ii' scale 2, 

jippeai.du missed. 

Attorney for the appellant : M.i\ Dovei\ 

Attorney for the respondent ; Mr. Paliologus, 
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Befo‘re Mr. Justice Glover and Mr. Justice Romes Chmifler /Mitier. . ' 

, In the matter op- GUNPUT NARAIM' SINGH.’^=" 

Vlil of 1859, 92 and 9*^— Interim Injunction-^ Suit for .specific Per^ 

formance of Contract to give m Marriage-— Bindu Law— Ceremonies of 

BeirothiL 

Sections 92 and 93 of Act YIII of 1859 are not applicable to a suit for 
specific performance of a contract to give in marriage, and the Court will not 
grant an interim injunction to restrain the defendant from making another 
marriage with third person. 

Per Glovee, J. — A suit for specific performance of a contract to give in 
marriage will not lie : the remedy is an action for damages for breach of the 
contract. The ceremoney of betrothal does not by Hindu law amount to a 
binding irrevocable contract of wliich the Court would give specific perform- 
ance. 

The petitioner instituted a suit in the Court of the Subordi- 
nate Judge of Gya against Mussamut Eajan Kooer^ widow of 
Baboo Pertab Naraiii Singh^- and mother and guardian of Miis« 
samiit Bacha Kooer^ for specific performance of a contract to 
give her daughter in marriage to Jagat Narain Singh^ the minor 
sou of the petitioner^ and for obtaining possession of the person 
of. tlie said Bacha Kooer. ' The ■ allegation of the petitioner was 
that the ceremonies of betrothal {Shagoon or Borachakd) had 
been performed followed by the ceremony of tilah, and that the 
luarriage contract being then irrevocable and complete^ the 
plaintiff was entitled to have the ceremony of Shoomungedee or 
the final ceremony performed^ and to obtain possession of the 
girl The defendant subsequently entered into negotiations 
for the marriage of her daughter to another person, and per- 
formed certain ceremonies with a view to the celebration of 
such a marriage. The petitioner therefore applied to the Sub* 
ordinate Judge of Gya/to issue an interim injuiic lion under 

* Motion Ho. 7B6 of 1875 , from ^an order of the Subordinate Judge of 
Gya, rejecting an application for injuaotiba, dated the 23rd June, 1875. 
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s. 93^ Act Till of 18595 to restrain'' .the defendaBt 

bratinp',. ..the . marriage of her ■ daughter, with'aii'y other persoii.^ ’ 

than the }3etit:ioi.ierVsoo5 iiiitil,the said'suit had been determi.iied* 

The J uclge refused to grant the injunction^ .on the grounds 
that s. 93 was not applicable, ton' suit of the kiiicl ; 'and .fchaVby,, 
Hindu laWi the perfomianee' of 'the ceremony of betrothal, .' was 
not sufficient' to make ;,the contract of .marriage complete r^iHi 
irre,¥.ocable 5 ' and therefore the Court could not 5 in, a siiit 5 brought 
for a ' breach of ' the 'contract, issue an inj unction to , restrain tlie 
defendant from ' giving her daughter ' to any else* He refer- 
red, to Macnaghteii’s Hindu Haw, p* -GO-; Cow elks ..Lectures on, 
.Hindu Law, 1870, p* 163, last para., and authority cited iii'note ; 
Shama .Charaifs Tyavastlia .Darpana, pp, 646— 648; and parti- 
cularly Tjavasthas 386 and 3'87, and limed Kika ¥« ■ Nagiudas 
Mamiamdm (I). 

: . The' petitioner ' thereupon applied ■ to. the High' C.ourt by a 
petition setting forth the above*, facts, and praying foi*' rule 
calling ' oii/Iiajan,' Kooer, to ■ show, 'cause why the order of the 
Subordinate Judge; should .'iiot- be' sef aside, a.nd '..the injunction 
asked for issued. : 

B‘dhoo Kalimokun Doss (with, him'. Baboo Nath) for 

the petitioner contended, that, 'after betrothal, the marriage cc>ii« 
tract was Yalicl and ".binding ; ■ that- consequently '.a „ suit could ', be. 
brought to enforce 'such a, contract, and that in sucli a suit an 
injunction might : be ' granted ..as -p'rajed for. He referred to 
Menu, cIl iii, v. 43 ;, cii. -vlii, v. 22:7 ; ch. ix, ¥¥.. 47., 71 and 99 ; 

1 Maciiaghteids Hindu Law,. p.^ 58 ; I Strangers Law., 

p. 37 ; Colebrooke’s Digest,.' : vol. .''iv-pp.' 482, .484, 485, vv. 165 
.note, 1.69, 170. .note.', 171 and' note. 

'■ The folkmdng j.udgments were delivered ... 

■' Gloyee; J. (after .shortly 'statmg the ' facts, coiitii,iued) 
Against- .this 'order the petitioner hm .appealed,., and .i,ii 
port of his.co'nteiition Baboo Kalimohun- Doss has drawn, .o..ur: 
.attention to certain .te'xts of .'Hindu,, ' ia.w as „se.t o,ut.iii^'„M'eii:e„f 

. '■ '.(lyy 0, 
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to^'sliow :tliat betrotiialis .really a .marriage, mi . t'liat:;a ..girl once 
p.roniised' to a particular man could not be giv'en iii marriage to 
.anotlierf 'ive Imve also be.en referred to, 1 Strangers .Hindu .Law, 
Macnagbten’s Hindu Law, and Colebrooke’s Digest, ; 

■ .'The ' right of .the "petitioner to have an.injun.ctioti:p€%£/<?frf# 
li4e, depend.s on tl.ie:. nature, of' th.e' remedy', which. a .. Civil ..Court 
would give in the suit, and if it could be shown that ar decree 
for a specific performance would necessarily follow proof of the 
petitioner’s betrothal to the girl, an injunctioii might properly 
be granted, as without it the suit might, and very probably 
would, be infructuous. 

But I agree with the Subordinate Judge that s. 93, Civil 
Procedure Code, was never meant to apply to cases like this. 
As a general rule, a decree for specific performance of a con« 
tract is given only where an award of damages would be an 
incomplete relief, and the breach of promise to marry or to give 
in marriage is one to which a money penalty has in England 
at least (1) always been considered adequate. And if the 
matter is to be settled on the principles of equity and good 
conscience, it can hardly, I think, be said that the Courts in 
this country should interfere to enforce a marriage between 
parties one of wi|f)m is unwilling, whilst the other can obtain a 
money remedy for his disappointment The authorities which 
have been quoted in support of the arguments that Hindu 
law demands the carrying out of a marriage when certain 
anterior ceremonies have been performed, do not, it seems to 
me, go farther than to declare it morally wrong to break such 
engagements. 

I have not been able to discover any case like this decided on 
this side of India (2), but the question was very fully discussed 
ill the Bombay High Court in the case of Umed Kika v. 

(1) In Jogesiom* Chahmhatti v. Choicdhry v, Malmhat /IZ?’, 13 B. L. 
Pmich Kauri Chahrahatti^ 5 B* L. K,, R., App., 34, where the remedy for 
39a, it wa.s held that, on breach of a breach of a contract to give in 
promise to give in .nmrriage, -a suit to marriage is discussed, 
recover a sum paid as consideration (-2) See a reference to the point in 
wmikUie in the Civil Courts; but Noiohnt Singh v. MuMamut Sad 
mt per Markby, in Asgur AM ■ W. P., fi. C, liep., 102, 
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N(/gandas Narotamdm.{l)y and it was there decided that tlic Coiiri 
would not order ■ specific |)ei'fo.rmaiice ' (the girl not l)eMig„.,a 
' parly to .tlie suifc)^ or compel ^ the father to carry oiifc a' inaiudag'e 
witli'^tlie 'pera^ to- whom the-' daughter, had bee ir betrothed. 
Tlie Court- also held, that a- beti’othal was -not, , acco.rcliiig' ■ to 
liinclii 1 a Wj -air actual and complete marriage. ' It was .s.h.o wri in , 
.that vcase that , there was no precedent for. the couteiitioii,. tliat', 
.Specific performance had ever been decreed in ■ eases like the 
l>resent. The autliorities quoted (five cases in all), not going 
bey.oiui thisy tliat, in case'' the promise' was not carried into effect 
within a certain limited period, the defendaut should pay a 
certain sum by way of damages. 

'I quite agree with what the learned Judges of the Bombay 
High'.' Court say on this point, and the absence of any authority 
in favor of the petitioner points strongly to the conclusion that 
such a ease as this has never been considered one in which any- 
thing more than a money award of damages should be decreed. 

The Case of Aunjona Dasi v. Prahlad Chandra 0ho8e'{T),, 
does not seem to apply. In that suit it was held that a suit by a 
Iliiulu mother to declare the marriage of her daughter with the 
defendant \ritsiuill and void would lie in the Civil Court. I was 
of a contrary opinion at the ■ time; but granting tluit such a suit 
will lie, how does , that affect the present case ? ,, It is- not 
averred by, the", petitioner, that his marriage -was ever actually,, 
completed. 

. With regard to -tlie effect of betrothal,- the reference made to 
the Vyavastl'ia Darpana, applies to. Bengal only.; but .even there> 
according to .the authorities, quoted in- Vyavastha S86'(p. C4<6),.» 
betrothm-ent is- not .considered marriage .irrevocable ; , for, as a 
..matter of fact, a girl- betrothed to- a. man, who, dies before aetiial 
,:and','coiiip!et,e marriage, can afterwards be married to another 
Man, , and' this seems a co.mplete answer to the alle,gatio'ti. : 

Tlie. . jiidgineiit of the Bombay High Court refers ' to - the 
Mitak:sliara,.,af)d that is the law which applies to .the .case ,be'.fore 
, us. By tliat law, cli. ii, s. 11, v. 27? retractatioii of .b.etro.thal is 
' p,„ii,ii.ish,able by , a fine . to tlie king, , and inay in some.cases b,,e„iBa,de, 

(!) T Bom. H. 0\ R., O.'O., 122., ■ ' • (2) • 6 B. L. R,, 243. ^ 
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w.itlioot , airy peoalty,-, provided ■ good ; cause be slHwn^; 
if Dot the .only good cause, is said to be the, coiaiii^^ 
preferable' suitor.” 

It appears to me, therefore, that as, the ,plaiiitiff. would fail, in 
a suit for specifio performance of tire marriage' (I ' do not wish 
to prejudge, matters, but that is my , opiiiion),. he 'Oiight not tO ' 
obtain an injunction" to . prevent the girl’s guardian making other 
raatrinionial 'arrangements. 1 think that , the ‘ Subordiii,ate J 'Utlge 
was right, and that this application should be refused. 

Mitter, J, — ^Without - expressing any opinion ' 'Upoii the 
question, whether a suit of this nature will lie or not, I also 
think that this application ought to be refused. I reject it 
upon the groiiiula that the matter does not come within tlie pur- 
view of either' s... 92 or s, 93 of Act VIII of 1859 ; and, if it did, 
the petitioner should not be allowed to question the order of 
the lower Court in this form, when he lias under the law the 
riglit to appeal in a regular way. 

Appeal dismissed. 
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Before Mr, Jtistice Pliear, 

In -the MATTKB or OMEITOLALL DEY. . 

Small Causa Courts Calcutta^ Constitution of-— Act IX of 1850 and Act 
. XXVI ■ of 1864 — Writ of Habeas Corpus,, Return to— Privilege' from 
Arrest— Witness— Undertalimg hj Prisoner not to sue. 

The Small Cause Court in the Presidency town is not a Court of co-ordinate 
jurisdiction with the High Court, but a Court of inferior jurisdiction and 
subject to the order and control of the High Court. Thei-efore, where on a 
prisoner being bi'ought up to the High Court on a writ of habeas corpus ad 
subjiciendum,, the return of the jailor stated that the prisoner was detained 
under a warrant of arrest issued in execution of a decree of the Small Cause 
Court. Held,, that the return was not conclusive, but the prisoner was entitled 
to show by affidavit that he was privileged from arrest at the time he was 
taken into custody s^l). 

(!) As regards the question whether Gmesh Sundari Debi^ 5 B. L. R., 
the truth of a return can be contro** 418; and In ike mniter of Khatiija 

verted by aifidavit, see In the matter of Bibi^ Id,,, 557, 
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, .tfoal ■0B::th:e facts sbowu.m the • .tbe' prisoB-er /was . .f , 

leg:e4, afc/tbe fcinie of bis' arrest . ; . 

Tbe prisoner was required, before his' discharge to give an undertaking that 
lie would bring no action for damages for illegal arrest or false imprisonment ,: 
against the Judges of the Small Cause Court, the hailiiF, ^the jailor,: or the 
jiidgmciit-creditoro 

On ilie petition of Omritoiall^ Dey., a prisoner io iJse Preskleiicy 
Jail, a writ ofkabetfs ei^rpn s' ad subjiciendum was issued !>y the High 
Court, <lirected to the Superiiitendeiitof the Jail, ordering him to 
bring the prisoiier before the Court. On the return to the writ, 
it a|:ipeare'd that Omritolal! Dey had been committed to custody 
by virtue of a warrant of commitment to the following effect :— 

In , the Calcutta Court of Small 'Causes. Between Samuel: 
Cross, plaintiff, and Hurrlol! Dey and Omritolall Dey,. defend*, 
ants. ■ To' the Superintendent of the Presidency Jail. Omrito* 
lull Dey is hereby committed to your custody in execution for 
the sum of lis, 513-4 debt and costs at the, suit of Samuel Cross^ 
ordered and decreed by the said Court on I3th March, 1874, to;: 
be,' paid to the plaintiff above, named, with the costs, of execution 
■thereof, and you are Isereby required to detain him in ' safe 
custody for tliree months, or until lie shall perform the saij, 
order. ,,' Given under the seal of the Court this 2iKl Jiily, 1875.’-' 
.: ,The Suqierintendent. of .the Jail ■■ also certified in the, retiini 
that .Omritolall Dey was not in custody under any waiTaiit 
(Hdier than ,.tisat above set out; and that, . that was tlie .sole .caU'Se- 
of his' detention. ' 

Notice' was given to the. Jadg:es -of the Small, , Cause Court 
,and 'to the ■ jiidginent-creditor of the, .grant of habeas corpus^ and 
of the grounds on which the prisoner intended tO' apply for his 
.'release,.,' .Those, grounds were stated in an affidavit filed, by 'thO'- 
prisoner to tlie following e'ffect : — . . . ,v,„' 

That since 'April, 1873s he had acted and w as ■ .still acting :.aS: the.,,' 
general agent, of, his .father liadhanath '. Dey : in tlie.',. inanage-:,, 
ai,eiit and co'iiduct of , his, business 'and affairs:' that' on or:,„about 
'.tlie ,' 'IStli of „ June, 1875, Noiobur Chiiiwler ..and, Hettrololl 
,;Ohunder ''..instituted' , a suit in 'the Calcutta Court of Small 
Causes against his father B.ad.hanath for tlie recovery of Bs. 16-4, 
for rent alleged to be due to them by Kudhanath in respect of. 
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a piece'of land' situate at Aheereetolkh ia ' Calcutta: that the 
writ of summons was duly served on him : that the claim ef the ' . 
'plaintiffs ill the suit being disputed, and they having omitted to 
join other persons as parties tliereto, he on behalf of his father 
and as his agent, and also under a subpoena issued and directed; 
to him at the instance of his father in said suit, atteruled before 
the Third Judge of the Small Cause Court on the 25tli daj of 
June, 1875, being the day -fixed for the trial of the said suit by the" 
summons; and on tlie suit being called on on that da,y lie 
appeared on behalf of his father with the leave of the Courts' 
and took an objection to the plaintiffs’ proceeding with the suit, 
on the ground that the addition of another party plaintiff 
was necessary in the suit, which objection was allowed 
and the hearing of the suit adjourned until 2iid July; 
that on the 2od day of July last, he, as the agent of his father 
and on Ills behalf, and by virtue of the subpoena, attended tbe 
Small Cause Court between the hours of 11-30 and '12 for 
the purpose of defeuding the suit as the agent of his father,' 
and giving evidence as a witness on behalf of his 'father, and' 
the case being on the postponed board, and a defended' suit, 
he did not expect it would have been called on for trial before 
12 o’clock; that on his arrival in the Third Judge’s Court lie' 
found that the Judge was. trying the undefended cases, and lie 
therefore went downstairs in search of his pleader, Blr. Ross,' 
in order to instruct him to defend the suit, but could ' riot 'find" 
him, wliereupon he agaitrcame upstairs and took his seat in the 
Court of the Third Judge, waiting for the suit to be called on, 
and after having waited there until 3 o’clock or a little afteiv 
he enquired of the interpreter of the Court when his iather’s; 
case would be called, and was told that* the case liad* been already 
decided ^5? ; that on receiving this iiiformatio'n be delayed 

a few minutes, considering what to do ; ■ but before the "Tliird 
Judge returned from tiffin he' left the Court and immediately 
came downstairs to proceed 'home, a'ud a>s ■soon as he had left 
the main gate of the Small 'Cause -Court premises and was .going 
towards his house, he was 'arrested in Bankshali Street *bj 
a native • bailiff of the 'Court at about 3-30 p* M. ; that 
lie had no other business -to transact in 'tlie Small Cause- Court 
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ott : SiKl/Jiily^ nor did ' lie : gO" there for' any purpose, ex'cepi that. ‘ ^^75 

of defending the suit,' and ffivinsr evidence .as'^ a witness; and 

'that from the time he went to' the Court on that dav ■ until he ' t^MiuTOLALi. 

■ ; ' , Bey. 

:came..into the street to go home, he did not , leave the Court. 

premises. 

■ :The prisoner also stated in his affidavit that he had both , on 
the clay of his arrest and subsequently made various applicatio'iis ■ 
for Ms release . to the Judges of the Small Cause Court 
on the ground that at the time of his arrest he was pri- 
vileged, but tl'ie applications had been refused. The affidavits 
'of Mr. G*asper and Mr, Coello, pleaders of the Small Cause 
Court, xvere also filed, and corroborated the prisoner’s statements 
as to his being” in Court and as to the time of his arrest 

On the prisoner being brought up under the writ of habeas 
mrpus^ Mr. R. Allen, on his behalf, applied for Ms release, and the 
question arose whether the return to the writ was concdusive, or 
whether, it was open to the prisoner to show by affidavit that he 
was, as a matter of fact, privileged from arrest at tlie time he was 
taken into, custody. 

Mr. JZ/e/i submitted that the question depended on thepositioti 
in wliich the Small Cause Court stands in relation to the Higli 
Court. The Small Cause Court is in the same position '.with 
'respect to the Higli Court as' the'Coun'ty Courts are to the 
Courts at Westminster under 9 and 10 Yict, c. 95; and the 
Iiidian' Act, IX of 1850, is in fact moulded on tliat Statute. ,• 

By the Cliarter of tlie Supreme Court the Court of Requests 
was declared (by s. 2! ) to be subject to the order and control ■ 
of .the Supreme Court in . such so'rt manner and form as the ■■ 
inferior Courts in England are bj^ law subject to the order ami ' 

Control of tlie Court of King’s Bench.” As to the history and' 
'constitution of the ■ Court of Requests, see Motley’s Digest,, 

' Intro., 25,. and Temple’s Small Cause Court Practice, Intro., Iv 
The same, power as the Supreme Court possessed was : 
coiitiDiied to the High Court by s. 9 of the Act' abolishing the 
'■'Sup.reme Court and establishing the High Court, 24 and 25 
..Wict.., c. 104, .wliicli enacts 'that save as hy the Letters Patent 
may ;be,,othei* and- subject to'the^ legislative powers 



82 


THE INDIAH LAW REPORTS. 


[VOL. f. 


1875 


. . Ijsth.E' 
MATTKlt OB'* 

OalKltOLALL 

Bsst. 


of the (joveriior Geiieml in Coiiticila the High CiJurt shall liave 
and exercise all jurisdiction and every power and authority 
whatsoever in atiy manner vested in any of the Courts abolished 
under this Act at the time of the abolition of such kist-inentioiiecl 
Courts.” ■ 

Neither the Letters Patent nor any subsequent iegislafion has 
ill any way altered the jurisdiction. . xAct IX of 1850 did not 
abolish the Court of .Requests: the. preamble" 'states ' that ' the 
Act' is intended to amend Ahe constitution and practice and 
extend the Jurisdiction’^ of that Courts and the name is cliang.ecl 
to Smal I Cause Court,” The ' Small Ca.use Court is, if an ytliiiigy 
more ' intimately connected with the High Court than was the 
_ Court of Requests with the Supreme Court. By s. 1! the 
Judges of .the Supreme Court might exercise all the powers 
of a Judge under the Act S. 35 exempted the Governor 
General, Members of Council, Judges of the High Court, &c,, 
from arrest, or imprisonment under process issuing under the 
:Acta And with respect lo this privilege an anomaly wouid 
arise if the power which it is desired the High Court sho'uld 
.exercise in the present case doe.s' not exiwst, for 'the'' .|)rivilege 
.from arrest of any of the persons exempted might be imllified if 
it should happen they were arrested, am! the Judge of the Small 
Cause Court should be actually ignorant of or refuse to recognize 
their rank and position and cause them to be imprison ecL By 
s, 41 the rules made by the Judges of the Court were to be 
.subject to approval of the Supreme Court, See also ss. 54 and 55 
relating to the reference of questions to the Supreme Court, 

Act XXVI of 1864 gives the same jurisdiction to the High 
Court with respect to the Small Cause Court as was exercised 
previously by the Supreme Court For instances of the 
exercise of that Court’s jurisdiction, see The Queen v. Tim 
Judges of the Small Cause Court (1) ; In re the Judges of the 
Small Came Court ( 2 ). The High Court then, having tiie 
same power as the Supreme Court had with respect to the Small 
Cause Court, it- is apparent that it is a Court of superior 

(1) 2 T, •& B,, 4. 


m 2 T. k B., 
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“jurisdiction to iliC' 'Cause Court,: and not a Court of 
co^orclioate autlioiitj (1). .■ ' 

It is siibmitte'd, thererore, that the High Court lias power in 
'tliis case to go behitui ' tire ■■commitment, and inforiii ■ itself bj 
looking at tli'e affidavits of such facts as do not appe'Ur' 
commitment, so as to enable' it to do. complete justice.. For tliiB 
there is ' authorit j in the English cases; see Ga?'defwrs ca,^e (2}, 
'Goidswain^s €G!se '{3)^ Ex parte Dakins (4), Ex parte 
" ton (5). 

On the facts of tliis case, as stated in the affidavits, it is sub- 
■tnitted the prisoner shows his privilege from aiTt^sfc when he was 
taken into custody, and that he is entitled to be released, 

Pi!baR, J. — Tlie prisoner Omritolall Dey has been brought 
"before this Court in obedience to a writ of habeas corpus ad 
subjiciendum. The .return to the writ is that Omritolall Dey 
was received info the custody of the Superintendent of the Presi- 
. deiicj Jail under and by virtue of a warrant of commitment ’tb 
the following effect (reads warrant of commitment, ante, p, '79), 
and that he is detained under the authority of this commitment, 
and for no other cause. 

The' affidavits which have been filed on behalf of OmTitolatl 
Dey disclose facts which, if tliey are true, show that 'when 
.Omritolall was taken by the bailiff' he was privileged from arrest, 
and that therefore the commitment was illegal. It follows that 
as the Jailor shows no other cause for detaining his prisoner, .'.the 
detention is illegal, and he ought to be discharged. ■ The com- 
BMtment, however, purports, to be a commitment made' bj' the 
Court of Small .Causes by way of execution ' of its owiv '.judg- 
meiit in a civil, suit, and therefore a commitment such as that 
Court had. power to make. 

■■ (1.) See Pirhhai liliwnfi v. The Bom, -Higli Court' wifclii'n the Eiea'0ing’0',f 'cL ', 
Co. (8 Bom; ll.C.j.O. 'IS-ofthe Letters Patent,. 

G., ;59), ill which it was, h that 'the (2) Cr. Eliz., 821 . 

, Bombay, Court of .Small Caus.es is.s'ub- ' ..,■ (3) .2 W, Bl, 1207. 

■j,ect 'to.'the 'SapermfceM of 'the. - , (4) 1 S., 

(5) 18 Jur., 224. 
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, Tlie first questioii then is,; — Can the validity of llie , commit- 
ment made by the Smiill Cause Court,', whiclr is , ..good on the 
fece of it, be 'inquired into by this Court, and the facts investi- 
gated which, so" to speak, lie behind it, and seem to renderit 
illegal. The answer must be in the negative if the Small 
'Cause Court is a Court of .co-ordinate authority with this Court, 
or if it is altogether independent, of' this Oourfs jiirisdictioii. 
Each of the superior Courts at ' Westminster refrains ■ from' 
inquiring into the legality of imprisoment imposed under color 
of process issuing out of any other of those Courts, for the 
simple reason, as I apprehend, that the latter Court, that is the 
Court from which process issued, has equal powmr and aiithority 
with itself to finally judge of and determine upon tlie right and 
justice of the matter, and therefore is the Court to which the 
person aggrieved ought to go, and by whose decision he will be 
bound. It will be otherwise, however, if the Small Cause Court 
is an inferior Court, and subordinate to the control and authority 
of this Court, 

Now I apprehend that the Small Cause Court does, not stand 
in any superior position, relative- to this Court, to tliat in which 
the former Court of Requests stood towards the late Supreme 
Court. , It certainly does not occupy a position of greater 
independence than the Court of Requests did : and is more 
nearly associated " with this .Court than was the case between the 
Court of' Requests and the Supreme . Court, The Charter of 
the late Supreme Court (s. 21) runs thus : — And to the end timt 
the said Court of Requests erected and established at Fort 
William in Bengal by the said Charter of our said Royal 
grandfather made in the 26th year of his reign, and the Justices, 
Sherilfs,. and other Magistrates thereby appointed for the said 
districts, may better answer, the ends of their respective iiistitii- 
tioBS and act more conformably to law and j ustice, it is our further 
will and pleasure, and we do hereby further grant, ordain, and 
establish, that all and every the said Courts and Magistrates 
shall be subject to the order and control of the said Supreme 
Court of Judicature at ...Port William in Bengal in such sort 
manner and form as the inferior Courts and Magistrates of and 
in that part of Great Britaiu called England are by law subject 
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.to fJie'order.'ciiHj.coiit ofourCourt of .Eiog’s Beiicfr: to' w.Iiicli : S875 
eiitl the said Supreme Court of Judicature at .Fort ■ Will iain in .. In.wk, 

. . MATTER OF 

Bengal' is liereby empowered and authorized to award and issue a Ommttolai,& 
writ or writs of mandamus ^certiorari, procedando, or errors to be. 
'prepared.'iii manner above-mentioned, and directed to such Courts'' 
'or^Magistrates as the case may require, and to^ punish anjcon-- 
teiiipt 'ofa wilful disobedience thereunto by fineaiid imprisonmeiit*'^^'' 

I need hardly say that the powers tfuis given were constaotij- 
exercised by .the Supreme Court during the period of . the exist— • 
ence of the Court of Requests. In 1850, by Act IX of that' 
year, the Co'iirt' of Requests was developed and converted into ■ 
tlie present Court of Small Causes. Its constitution waS' 
amended, its jurisdiction in certain respects-extended, its practice 
was regulated, and its name was changed, but it still remained 
an. inferior Court, and the Supreme Court frequently, when 
occasion required, controlled its orders and directed its discre**-' 
lion by means of writs of mandamus, certiorari, prohibition, and 
so on, ill precisely the same way as it had when the Court was^ 
called the Court of Requests. -Mr. Allen, in his very clear 
argument on behalf of the prisoner, "well pointed out tliat Act ., 

IX 'of 1850 was moulded on the English County Courts Act 9 &■ , 

10 ¥ict., c. 95, and its effect was to place the Courts of Small 
.Causes much in the same situation i-n relation 'to ■ tlie .Supreme" 

Court . as the County Courts stand tothe superior Courts at West-' 
minster. Tliere are differences no doubt in the two cases, but' ' 
they do not, as it appears to me, tend to- give the Small Cause'., 

Court any greater independence. Act XXVI of 1864, -whieh 
extended the' jurisdiction of the Small Cause Court,' also ex- 
.pressly placed' the High Court in the same position witli regard 
to it as. thC' Supreme Court had' previously occupied; and . lastly, 

..'s;' 9' Of the .Charter Act — I need 'not read it at lengtli— ooiitiiiiies ... 
to 'tii.e High Court "all the powers' and .authority of the Supreme' ; 

Court,' subject only to such limi.ts thereto, if amy, as might :be 
put by the" ■Queen’s Letters Patent to be issuC'd. ' under ■ tliafe* . . 

Act, or by legislative enactment on the part of tlie Indian Gov-^ 

.■'eriime.nt. Neither .-of these authorities • has, ' as • I^ understand^ ' t 
.' prescid.bed any such. of authority 'by the High Court over 
'^tlie H.ourt.'''Of ' Smal^ ^Causes* ^ ^ 
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I think, then, that this Coart has, power tO:ex,amitie into and 
'determine on the ralidity of orders of thO' Small Ca^iise Court 
which lire Brought Before it regularly for that , purpose.' .And I 
may add that. if this Court could, not on a 'return to a habeas 
corpus like that which, is now inade, go behind the eomniltraeiit; 
of the Small Cause Court, -the result would ■be'iBost anomalous^r 
the'very purpose,' namely, the' protection of the liberty of tlie,:. 
subject, for which tliis' Court, as the Court of ultimate a-uthority 
and resort, exercises the power of cauaiiig' 'any one' who is m 
confinement within the rmiits of it's original j.urisdictioii to be 
brought before it, would be defeated. I will venture to put a 
case — a somewhat extreme case I admit, but still a case which 
was apparently within the anticipation of the framers of Act 
IX of 1850. S. 35 of that Act says— The Governor- 
General and Members of the Supreme Council of India, 
the Governors and Members of Council of the Presidencies of 
Fort William in Bengal, Fort St. George, and Bombay, respec-"! 
tively, and the Chief Justices and Judges of the several Suprenia 
Courts established therein by Royal Charter shall not be liable 
to arrest or imprisimment by process issuing out of any Court 
holden under this Act, and no writ or process shall be sued out 
of the said Court against- any of the persons privileged. :by Act ! 
of 1844, or Act XVIII of 1848, without the . consent of the 
Governor in Council. ” Suppose a gentleman, newly made a 
member of the Supreme Council, had the misfortune to have ii 
judgmefit of the Court of. Small Causes passed against him, and 
to be arrested by his judgment-creditor, aiid suppose the Fifth 
Judge of the Small. Cause Court, on his being brought' before him 
for commitinent, altogether disbelieved the' assertion made by him. 
as to his rank and privilege, and forthwith committed him to 
prisoik. Would- this- Court, - on his ' ,clai.ming his discharge, . and 
beisig brought here on habeas eorpuSy be obliged to say— It is 
true we have issued this writ by virtue of the authority which 
enables us,. as the Court of highest jiirisdicdion in this country, 
to take care that no one is illegally confined within the limits of 
the, original jurisdiotion of this Court, and it is true we have 
conclusive evidence before us. that you are illegally imprisoned by 
reason of the privilege from arrest conferred on you for purposes 
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of public expediency •; /but, the Piftli Judge of tlie Small Umm- 
Court has thought fit to. commit you .to prison^.,. and . we,,, €.aiiiiot„ 
release you? ” 1 tliiQ,k that.it can hardly, be considered a right 
state of tilings that the superior authority of this Court slioukl 
be thus fettered and rendered waiu in the matter of , personal 
liberty. 

We luive^ moreoferj the precedent set by the ,Coiirf:. of Com- 
mon Pleas in a' ¥ery analogous case to the , present—^x parte 
Dakins {I ). In that case the prisoner having been broiight 
up by a habeas corpus ad subjiciendum directed, to the keeper 
of the coiiiity jail' of Derby shire^- it appeared on the return 
made to the writ that a judgment had been, obtained against liim 
as defendant in an action for debt in the County Court of 
Derbyshire^ and that having been afterwards siimmoiied before 
the said County Court touching the non-payment of the saki 
Judgmeat-debtj and not having appeared in obedience .to such 
siimmoiis^, lie liad been committed by tlie J udge for siicli default to 
the said prison for forty days^, or until he should be ^ discharged, 
out of custody by ieave' of the '.Judge.” . Serjeant .(afterwaids 
Mr, Justice) .Bjles moved tliat the- prisoner should be discharged 
out of ciistoely on the ground- of 'his. being privileged from 
arrest as one of the Quee.iJs priests inordinary.” In the course 
of the argument Jervis^ C. ' J.^ said— Th.e return .shows' 
on the face of it a good .'cause of detainer | there is then no 
privilege^ anrl the application should be to the' -inferior Court” 
Eiit Serjeant Bjles answered; — The privilege 'appears iii tlie - 
{iflidavits on which .1 move^ and they may be, used , to explain' 
tlie return: .Ex parte 'Egging ton .(2). In that case Lord 
Canipbeli, (1 J.j says— Altho.ugh the return is' good on: its faccj^' 
it is cofiipeteiit to show by . a,ffida¥it' the -fact that the arrest took 
place on a Suodaj.- If such , a course, were not allowetk that or 
any other privilege from arrest would, be wholly nriavailiiig^ 
as the fact upon which it rests- would, not appear in the retoriu’^'^ 
In giving Judgment^ JerviSj C., J., said— Although I have 
had considerable- doubts during '.the .argument fhe 

whole I am no W: of -opinion that the applicant is e'lititled to Ms 

(ij i Jraw:FPB.--k'.Sy8.-' --:^ . ■ ■ "'.k'".. .'(2) 18 Jur., 224. 
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tlischarge.’' Again, after cliscnssing an objection wliicb bad 
been raised, that the -privilege did not extend to. the commit- 
Eient made in that case, as it was one in the nature of a punish- 
ment, and not in the nature of an execution, the Chief Justice^ 
clecidiog that it was in the nature of an execution, said — This 
seems therefore to me not to be a case iirwliicli the , privilege is 
■taken away, but tha-t the case- is the same as if the , a|>|)licatioa 
Yvere made to one of the superior Courts for a discliarge - from 
an imprisoiiment under the process.' of that Coiirt. But then it 
is said that if that is so, still the application to -discharge the 
defeiulant -ought to be made .to the County Court, , whicti ■ Court 
a.loiie has power to discharge him ; that the defendant -Jias mis- 
taken his remedy and should apply for relief to the -Court 
out of which the process under wliicli be is detained was issued, 
and that he would then be discharged either on summary appli- 
cation tO' the County Court, or he can sue. out liis writ -of 
■privilege, but no summary application can be made to the 
.Coim tj Court. Then the defendant is being illegally detained, 
:What is his remedy ? -The .ordinary one hj' habeas ^ coi^pus 
disclosing on the return the reason of his detainer, Jintl assisted 
by affidavits, if necessary, to show wdiy the detainer is illegal, as 
was held in Ex j) arte Egghigtoii {!). And then we have the 
authority of the case before Patteson, J., in which a servant 
of the Queen, in custody under a similar coramitinenC was 
discharged by this mode on the express ground of privilege.” 
Cresswell, J., said — I am of the same opinion,” and, after 
referring to the argument, this therefore shows that this is 
a commitmeot in execution for iioii-paymeiit of the debt, and 
not as a punishment on contempt. Then as to the mode in 
which this privilege is to be enforced, it is suggested that the 
'defendant ought first to go to the County Court before we 
can interfere; but the decision of Patteson, J., is sufficient 
authority to my mind for granting the present application.” 
The other Judges, Williams, J., and Crowder, J., took pre- 
cisely the same view. 

I may ^ remark that in the present instance the preliminary 
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■::C)lyection:€aiinot be made, for the .prisoner bas , applied;- to' 'tbe 
..Small Cause . Conrt^ but lias not 'there .succeeded in obtaining. liis 
clisclmrge. : . The cause 'of his. failure does ' not appear; It may 
be that tlie Court thought it ^Y^sf^mct^is officio^ and had no power, 
at the stage, wliiolnthe matter had then reached to onier his^ dis* 
charge, : 'However this may be, there seems to be no reason why 
I'le should not now have recourse to the ultimate .authority of this 
Court, if the facts are such as to justifj^this Court in interfering, 
.The aflidavit of the prisoner himself states affidavit], 

xl simiiar question of privilege wuis raised before me in the late 
case of JVooma Churn Dole v, 7\il ( 1). I there ivas of opinion 
on the facts that tlie prisoner rvas not entitled to 'the privilege 
lie claimed, and tliat the wdiole case showed an obvious device 
■contrived for the purpose of protecting the prisoner daily for 
a considerable period on his wa,y to and from liis place of resi- 
dence out of Calcutta and his place of business in CJalciitta, 
The case in whicli he was subpoenaed was not at the time on the 
bo'ard of this Court for trial, and Mr. Teii had no cause to 
■tldiik ' either that it. was or. that it would soon be so'; '. on/ the 
contrary he had every cause' to know that it certainly." would 
not come' on _ for trial on the day when he w' as arrested. It 
seems . to me that the facts- disclosed in the affidavits in . the 
present case, differ altogetlier from the facts of tliat case. Here 
there was a' suit actually fixed and pending' for trial , in the 
Small Cause Court on the 2iid July, in which Omritoiall Dey 
was siibpcenaed to appear as a witness, and in whicl'i his appea.r- 
aiice seems to have been necessary. He iia,.Li on the former 
.occasion,' when the same case was adjourned to the 'Slid, 'acted for 
■ his father in tliat suit, 'and had': taken 'part in the proceedings; to 
the Imoivledge and witli.the permission of the Third Judge. .This 
•case was not only pending, as I. have said, but was in fact heard' 
and determined as an ex jy arte case o.ii that very day, only, .so far 
as I can see, two or three hours ■at the ' utmost before Omrito- 
lall Dey. was arrested. .It seems .to- me on the affidavits tc> be 
beyond the possibility of co,ntest .that the prisoner was attend- 
iug; the 'Court of Small Caurscs on that 'day . for; ;tlie purposes, of 
•tiiat suit,.'. aTicI: that it was.right he'shouid be.the'.i:e. ' It'..may ' be 

' ' ",(1) ..14''B.:. L."/B.,.App.,'4A.. ; . . :.f- V' 
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dpeii to, qiiestioii whether lie stayed longer iii Court after , he 
V learn t that' the case .was 'Over than was absolutely iiecessaryo 
.ALL Accorcliog to Hs own account he did not. But ' even supposing 
, lie did^ thee^ on the authority of numerous English decisions^ 

' that fact alone did not take away his privilege from arrest. 
Even, if he had de!a,yed to some exte'nt in going from the Court 
to liis liousej he might well enough, within the, deeide.d cases, 
'have .nevertheless not lost his privilege. " But this did not .hap- 
pen; 'he was arrested almost as he stepped over the outer thres- 
hold of the Court. I take these facts as they are placed before 
the Court' on the prisoner's affidavits, because on the autho.rity of 
Ex. parte Dakins (1), asl have already mentioned, it is not only 
justifiable but absolutely necessary in a case of this' Idiid that 
the Court should look at affidavits to ascertain all the necessary 
■facts not disclosed by the commitment itself. The ruling of the 
Court of Common Pleas in Ex parte Dakins (1), which is directly 
applicable, relieves me from the necessity of examining the long 
list of cases from The Qiiee^i v. Bolton (2) downwards, which 
iiliistrate the principle which must govern the superior Court 
on., this point. I may mention however Bailey^ $ case (3) as a 
very strong authority the .same way. The judgment credi- 
tor and also the Judge of the Small Cause Court have had 
notice of this application, and of the grounds on which it is 
made; but no affidavits have been filed, nor any statement of 
'facts pre.sented to this Court in opposition to the affidavits filed 
on behalf of the prisoner. I must therefore' take the facts dis- 
closed iii'these affidavits as being substantially the facts of tlie 
case. One of these affidavits, made by Mr. .Gasper, a ''dis- 
interested person, entirely ■ confirms the account of the prisoner, 
as to the time of the day when the occurrence took place. 

'On these facts, then,. it| appears to me that tJie pnsoiier was 
privileged from arrest when, he was taken by the bailiff; that 
he was therefore wrongly, committed, to prison "by the Small 
Cause Court, ami thaithe return 'to .the habeas' corpus made 'tO' 
the High Court in, this case, .when inquired, intOi does ■ii,ot.,'Justify, 
his detainert 

(1) 1 Jur., N. B., .;C2),,'::1' Q.; ■ ' '' 
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Tkere stiH:,Temai»s. a point to, be €onsidere<l .On, .a com- 
parison; of dafes^ it appears that tlie arrest and commitineiit 
took 'place two mouths ago^ and iinlesg this interval had , been 
aGComiited for^ ' this Court would not interfere on habeas corpus. 
It is iiicumbeiit on the applicant io a case of this kind to 
come at once to the Court without delay. But I Slid in that 
part . of the affidavit of the prisoner which I liave not read out 
that this time was consumed by froitiess applications to the 
Small ' Cause Court for release. I am therefore of opinion that 
the 'delay does not serve to disentitle the applicant to hi s dis- 
charge. There is^ however^ one condition I must impO'Se on him. 
The privilege lie sets up is for the benefit of the public^ and not 
for liis own personal advantage; and I think I ought therefore 
to require of him that he bring no action for damages for illegal 
arrest or false imprisonment against the Judges of the Small 
Cause Courts the bailiff^ the jailor^ or the judgment-creditor (1). 

Mr. Alien oti behalf of the prisoner states that he is instriicted 
by the prisoner to give that undertaking, 

PheaEj J'«— Let the prisoner be discharged^ 

AppUcatmi granted^ 

Attorney for the prisoner: Mx^Camelh 

' ' :(!) As to file right to bmigan action .Courts see Cameron v. ligJitfoot, 2 
ill 'the case of an arrest in breach of the W. Black, 1190, and ¥, White^. 

' privilege arising, from attendance at 1 G. M. & E.^ 223, 
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Before Mr. Justice L, S. Jackson and Mr. Jmiice Mc.Donell, 

BEEN DOYAL POEAMANTOK ( Defenbant ) ». KYLAS CTIIJND 
PAL Clio WDHEY akb others ( Plaintiffs 

Contract — Hindu Laic — Interest, 

Tlie rule of Hindu law, prohibiting the recovery of interej^fc exceeding in 
amount the principal sum lent, is not applicable to suits brought in Mofussil 
Courts in Be.ngaL 

Suit to recoirer Rs. 145320-2-15, alleged to be due upon a 
mortgage bond, executed bj the defendant in the phiintifF^s 
favour on the 28th Baisakh, 1274. Of this sum, Rs. 5,000 were 
olaimedas principal, and the balance as interest By the bond 
sued upon, the defendant agreed to pay interest at the rate 
of E,s. 1-8 per cent, per mensem up to the realization of the 
principal sum, to repay the principal and interest in or before 
the mouth of Choitro, 1275 (March, April, 1869 ); that tl'.e 
interest ■ should be .paid half-yearly on the 30tli of Aswiii„and 
the 30th of Choitro: and that, in case of default in the said 
payment, the unpaid interest was to be added to and considered 
principal, and w^as to carry interest at the same rate as tiie 
principal. The defendant having made default, the plaintiffs, 
after having made several demands, brought this suit on the 6th 
December, 1873. 

„ : The.defendaot contended,- amongst other things, that interest' 
;'at the stipula /would only run .from the 28 th , Baisakh 

/ to , the end," of '. Ohoitro, 1275 ; that interest exceeding in, amount 
/Ahe: principal could , not ,be 'recovered; and , that tlie amoiint 
.'/Claimed. was. excessive.’/ : . ^ ; 

The Judge having decreed the suit in the plaintiff’s favour, the 
defendant appealed to the High Court, ^ ' 

* Segaltr ■ /No. /l:2T,^\. bf ; 4674,’ again’st; a ■ Aecree /' of „ tie'l Clfficiating 

Jutige of ZiHa Nuddeay dated the 2iid Marcli, 1874. 


I] 


€4IiCUTTA : SERIES. 


'Wf . '€^ Jackson (Baboo Hurr^' Mohun Chuclierhutty witlr .iiim) 
for Ilie,„appellaiit 


1875 


■DkI5» Doyail. 
POKAMANICK, 


'^ahooB Mohmi MIohun Roy and Rash Behary Ghose for tli6 
respondents* 


■ V. 

, Kylas 
Ch UK Die R , Pa 14 
■ .ChO'WBHRT. 


Mr* 'CJJciehs'On.—lllie plaintiils cannot^ under the terms of tlie 
boiidy recover anything in respect of interest accruing after the 
due (late thereof. Both the plaintife' and the defendant • being 
.Hindus, the Hindu law should be applied, under which a 
creditor cannot recover from his debtor more than the money 
lent, and a similar amount for interest ; Menu, cli. viii, v* 151— 
Mlmshalckand Lalchand \k Ibrahim Fakir (1), Mamkrish-’ 
imbhat v« Vithobiihin Malharji (2)^ void. Ram Lai Mookerjeev^ 
liar an Chandra Dhar (3.) 


’Baboo Rash Behaiy Ghose for the respondents. — The law in 
■Bombay is different from the law in Bengal, and the Bombay 
cases cited are, therefore, inapplicable ;■ and the same obser-' 
vatioii applies to the last cited case, which was decided upon the 
law, 'which obtains in Calcutta. In the Bengal mofussil matters 
of contract between Hindus are not. governed by the Hindu 
law; Eegulation lY of 1793, s, 15, and Act VI of 1871, , s, 24., 
limiting the, application of that law to suits regarding sue™ 
cession, inheritance, marriage, caste, and religious usages and 
institutions; and in any case, the rule of Hindu law, which 
forbids the recovery of interest exceeding in amount, the prin- 
cipal, is not applicable to mortgage transactions ; see Narayan 
bi?i Babxiji v. Gang ar am bin Krishnaji (4)„ 


SI r, (7. Jack son in , r e pi j. 


Tlie judgment of the Court was delivered by ' ' 

JxiCKsoN, J,— The two questions raised in this appeal, which; 
are of most importance, are, first, whether, compound' interest 
stipulated by the instrument on which the plaintiffs' sue will run 
beyond the due date, which is the end of Choitro 1275 ; and 
Becondly, 'wiiether, with reference to the Hindu law, .the plaintiffs 

: (1) 3 Bom,. IiX\ Rep,., A .. (2-J M, 25. . ( 

,(3),.;3 B.'L. E,., 0. „G., 130, .See also Naraymi v, Saimfi^ 9 Bom. H. C. Eep.,, 
;.83,, ; where, the are reviewed., . 

(4) 5 Bom. IL 0., Rep..,, A.,':G., 157,' 
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and tlie defendant being both Hindus, a larger aitioiint .of ^ inter- 
est than the principal can be recovered. As to ; the' irst 
question, we' can have no doubt, I think, that the terras of the 
bond appear clearly to import that there was to be payment of 
interest in two instalments,— a, half-yearly and yearly pay- 
ment, the word '^^TO including not ■ only the particular year 
which was to elapse before the amount was due, but each year 
until the whole' suin' was recovered. ' As to , the second pomt,. 
110 authority has been laid before us to justify our adoption, 
for Courts in Ihemofussil, of the rule of Hindu, law that more 
interest than the 'principal could not be recovered. We ■ are 
referred to a decision , of the Bombay High Court in 'Klmsal-- 
ehaml Lalchand w Ibrahim Fakir {\)^ hut the decision of the 
Bombay Court appears to have been based upon a legislative 
enactment in force in Bombay, to the effect that the Courts in 
that Presidency were, in the absence of any specific Act of 
Parliament or legislation, to apply the usage of the country, anxl 
in the absence of such usage the law of the defendant. In the 
Presidency town iiere, no doubt, it has been held that tlie^rule of 
Hindu law in question has not been abrogated by Act XXVIII 
of 1855, and that the Supreme Court was, and the ■ High Court 
is, bound in its original ' jurisdiction to administer the Iliiidu 
law in matters of such contract ;■ but in the ca.se before us the 
provisions of Act VI of 1871, contained in s. 24, 'fire applicable.,' 
Acco'rdmg to 'that section, the rules of Mahoiiiedau and Hiiidii 
law are to be administered to parties, Mahomedaiis and liiiidus 
respectively, only, in matters of succession, inheritance,, mar« 
riage, or , caste, or any religious usage or instltutioii. We tiunk, 
therefore, tliat there was nothing to prevent the Court below 
from awarding the amount of interest which is in conformity 
with the contract:- between tfse parties, nor that there is anything 
. to show that the defendant liad ,not entered ■ into this coiit-ract 
with his eyes open, or that there is any equitable ground on 
which this Court should interfere. The appeal is dismissed 
with costs* 


Appeal dismiss edn 


¥0L. !.] 


Pa: 


GiLocTTA .mmm. 


OBIGINAL CIVIL. 


Before Mr, Justice Phear. 

THE BAST .INDIAN E, AIL WAY COMPANY e. THE BENGAL 

COAL COMPANY. 

jMrudi€limi’--‘Stdt fof^ Land — Letters Patent^ ISSSy cl, 12— Jw/Wic&n?,, 

Ill a suit, broiiglst against the owners of a mine adjacent to a mine beloiigiog 
to tlie plaiiitiilsy fclie plaint alleged 'tliat a certain boundary line existed 
between tlte two mines, and prayed for a declaration tlial; the bouodarj line 
was . as alleged, and that tlie defendants might be restrained l>y injunction 
from working tlieir mine within a certain distance from socli boundary line. 
The defendants in their written statement disputed the plaiiitifis’ allegation as 
to the course of the boundary Hue. The mines were situated out of the juris- 
diction of the High Court, but both the plaintiffs and defendants were 
personally subject to the jurisdiction. HeZd, that the suit was a suit for land 
within cl 12 of the' Letters Patent, and therefore one which, tlie land being 
in the mofussil, the Court had no jurisdiction to try. 

On the facts stated ill the plaint, and before the filing of the defeadaiits’, 
written' statement, the Court granted an interim injunction, and refused an 
applicatio,!! to take the plaint ofi the file. 

'' This was deseribecl as a suit for declaration of title to cer- 
tain. land 'and mioes^ for -an injunction and for other relief, 
It. was broiiglit by the ownervS of certain land and coal mines in 
the, district of Ilazareebagh to restrain the defendants^ who were 
the owniers of a mine adjacent to that of the plaiiitiffsj from 
W'Orking tlieir' Riiiie within a certain distance, from a .line alleged' 
.fey the plaintiffs to 'be the boundary Hue between their mine and 
that of the defe,iidaiitS 5 ' on the allegation that such working 
would be to the injury of the plaintiffs^ niineo 

The 'plaint prayed that it might be deciared that the course 
of the,, .boundary 'line v/as as stated by the plaintiffs,;, a.nd , that 
the 'defeiiclaii.ts might. be restrained" by iDjimction from working 
their within a certain distance of the said bo.uiidary ■ liee^ 
and from' allowing the water from their mines to fl'ow .into those' 
of the plaintiffs/' amr from other'w'ise iojiiiiiig.. the. : phu:,i,i.tiffs'' 
mines. The defeiidanta in their w-ritten.' statement ,d i8|>ii,le,d ,tiie 


, 1875 

' 20 ,. 24 , 

'„.y2.8. .. 
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1875 plaintiffs’ allegation as to the course of the houndary line, and 
submitted that the court had no iurisdictiou to try the suit. 

liAiLWAY Co. Uotli the plaiiitifFs and' defendants had their principal oiSces^ 
Thk, BENGAL' and carried on business^ in Calcutta. 

The plaint having been admitted^ an application for an ' 
interim iiijonction was, granted^ and an application subsequently 
■made that the 'plaint should be taken'' off the file^ on the ground 
' of want of jurisdiction in the Court to entertain the s'uit, was 
■ ' refused : ancl the defendants having filed a written ' statement^' 
the case came on for settlement of issues^ and the issue was 
raised as to whether the Court had jurisdiction to try the suifc 

. The offg. (Mi% and Mr. W. Jaehsou^ 

for the plaintiffs. 

Mr. JVoodroffe and Mr. Branson for the defendants. 

The Advocate- Ge7ier a!,— Ej s. 9 of the High Courts’ Act^ 
24. & 25 Viet., c. 104, the High Court was to possess, the 
powers of the Supreme Court, except so far as they might be 
■:■'■■: ■"; „ altered by the Legislature. The jurisdiction of the Supreme 

Court is shown in .the Charter of 1774, and extended by 's. IS 
-to all kinds of .actions against -.pe^rsons resident in Bengal, Beliar, 
ami Orissa ; and by s. 17 of 21 Geo, III, c, ■ 70, the Supreme 
Court had jimsdiction to try all suits against inhabitants of 
Calcutta. It' is submitted then that, this is suit which .the 
Supreme Court would have had jurisdiction to try, . By cl. 12^ 
of the Letters Patent, 1865,' the powers of the High Court 
:■..: .extend to eases '.-of every description in certain cases, IJniess' 
it .clearly ' appear that this is a suit for land within the' meaning 
of that clause, this Court has jurisdiction by reason of the 
defendants being resident in Calcutta. It is submitted the 
meaning of suit for land ” is suit for possession of land.” 
The cases which attempt to show that suits for foreclosure and 
redemption are suits for land are wrongly decided. Such suits 
are eminently 'personal suits, and possession is not a necessary 
element in them — Ede (1). All suits coBcerning land 

(1)L. E., IS Eq., ns. 
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are not suits for land A suit' for" trespass to land is'iiot /a, ,suit_^is75 

for land — Bme 'r, The East Imimn Raiiwmi Com- „ 
pan^ (1) aad Halford ¥, East Indian Eaihvap Company, (2) ; but Eau-wax Co* 
the suit may be brought where the person can be found. ■ Here Tim BuNGAii 
the plaintiffs ask that the defendants may be preventecl from 
committiiig a trespass to their land. In trying, suits with .res* .. 

.peet to lantl in the mo'iiissib this Court regulates its' procedure 
by what would ha¥e been the procedure if the' suit had been 
brought ill' the mofussil — Bank of Hindustan v. Nundolall 
Sen (3). The parties being subject to the jorisd.ictioii 5 the Court 
has power to try this suit. The plaintiffs do not seek for an ■ 
adjudication of title ; see Chintamim B'arayan v. M.adhavr(w 
Venlmtesk (4) and Eaianshankar lievashankar v. Golab- 
shmihar Lahhankar (5). 

Mr. JVoodroffe for the defendants referred to the description of 
the suit ill the plaint as showing tlie nature of tlie relief sought, 
for. It is admitted that the defendants are entitled to work up' 
to the limits of their land^ leaving the -plaintiffs to protect their 
mines by leaving a siifScienfc margin, 'and that the' defendants' 

Cannot be restrained from so working. The question, therefore^ 
is, what .is the line up to which the defendants have theright to 
work; in other words,' is that land the plaintiff’s or the defeiiclaiifs 
land? , For the plain tiffs the argument assumed that the defend- 
a'iit“Compa,!iy was a British subject It is' submitted a , sui't 
could not have been instituted in the Supreme Court against a 
British subject, resident in Calcutta, for land, out of Calcutta, 
ivheii there was, no question of contract ■ between the parties 
see Doe d. Ilurlall Mitter v., liild&r (6)., No authority has been ^ 
cited to shew that such a suit was ever broug,ht. Nor since 
the Letters Patent, can residence be made the ground,, of juris-. ' 
diction, where the land is out of the jurisdiction, and the Court 
has for that reason nO' jurisdiction— 'V. The Secreturpo/y 
State (J)^ Bibee Jatm v, Meerza Mahomed Jiadee {%).■, : 

(I) iO B. L. R,, 24L .^5) 4 Bom. H. C. Rep., A. 'G., 173. , ,7'-^ 

,, ,: (2) , 14 R,., I. , (6) Moi-torj, 183.,' ,, 

43) 11 B. L, R., SOL : (7)' '! 'Hyde, 37. 

(4) 6 Bom, H. C. Rep..j A. C.5-'29. ■ ' (8) '1 1. 40. V ■ 
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■ wione?/ Dmi v, Juddonatli Shat€ -(V)^ Blarpiiere Y. Ramdhone 
Doss (2) s Denoiiath Sreemony v,- Hoyg {S)^ In re. Leslie 
Bcigram v. Moses (o) was- a case of a declaration of trust ; the 
Judge there expressly says he could make no adjiidication oftitle* 
Rajmalmii Bose^ y. The East Indian Maihcay Company (6) has 
no bearing on this case. Juggoduma Dossee v. Piiddomomy 
Dossee (7)^ and Khaliii Chunder Gkose v. Minto -(B) are distin- 
guisliable also on the -grooiid that there -was . no title iO : lancl 
.sought to^b© declared in either. As the Judge says in' the latter 
case (p. 429) No right to land, or to any interest ..tliereiu^ 
will be ill the slightest degree modified or affected' by the result 
■of the suit.’’ Paget Y, Ede (d) is a decision- by the' Court, of 
Chancery, which has power in any case to give a decree to affect 
the conscience of a defendant This is a Court .of. limited 
jurisdiction. That decision too is contrary to the whole course 
of decisions in this Court In Cliintaman Naraymi y, Mad™ 
Iiavrav Venkatesh (10) and Rafanskankar Revashankar v. Gulah^ 
skankae Lalsltankar (11), the question of title arose only inci- 
dentally : there was no question of title between the parties to 
be decided in the suit On that point too it was held- in .Surwar 
Hossein Khan v. Shahzada Gholam Blnhomed (12) that a suit 
to have it declared that lands were charged with the payment 
of a debt on an unregistered bond for a sum of money in which 
the lands 'were cliarged by way of mortgage and for an order 
for. sale, was a suit- for.-, recovery of an interest' in- immovable 
■property. That was. also the ground of decision in- Norris y. 
Chambers (13). 

The..Ieariied Counsel also referred to the case of Doe d. 

. Colvin V. jKanu’a;/ (11)40 which his ' attention had been called-, 
and'dlslinguished it from- the case of Doe R. Huriall Mitter 
■Milder (15),. because, in the former case,' the .defendant 


(!) 1 1. J., N.S., 319. 

(2) Bourke, 0. C., 319; S. C., on 
appeal, Eng.^ llthSep. 1865. 

(3) 1 Hyde, 141. 

(4) 10 B. L. R., 68. 

(5) 1 Hyde, 284, 

(6) 10 B. L, R., 241. 

(7) 15 B, L. R., 318. 


(8) I'l. J., N. S., 426. ' 

(9) 'L. R.,'18 .Eq., 118. . ... . 

(10) 6 Booi, H. C. riop., A, G., 29. 

(11) -,4 Bom, .H, (l-.Rep.,. A. C., 173',. 
(121 B. L. R., Sup. VoL, 879. 

(13) 29 Bear., 246. 

(14) Morton, 148. 

(15) Ih., 183. 


m 
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•was aBiitisli subject/' ' See alsctlie note: by^ tbe .eciitoreio. ..iiat ,, , 

'Case. ■' ■: . . . '■ . ■ „■ ' ' _ 

East Indms 

...... . ... . ■ ■ ^ E'XiLWAY Co.' 

^ Advocate-- General in reply,— A suit for ejectment from '^kk Bk^gai. 
land ' out of Calcutta bas been . held .to lie in the, .Supreme Court' 
against., a iiatire iiibabitant of ■ C.alcutta— .Due d, Bamptmi.. . 

Petuniber Binllick (1). See also Poe tl. Miiddoosoodun Pass ¥4 
Piohenderlall Khan (2) and Doe d, Ckuttoo Sick Jemadar 
Stihbessjir Sein therefore the being .a Britisli sub ject^, made 
no distinction. , It was attempted to get rid of. the case of 
Paget v. Ede (4)«. on the ground that this Court was of more 
limited power tluiii the Court of Chaneery ; but that is not so ; 
although the Supreme Court had power to give possession o.f laiicl 
out of Calcutta^ the Court of Chancery cannot give possession 
ofMand out of England. , The case of Penn_ v. Lord 
more(5) is an authority against the de'fendants. It does not mat- 
ter what the subject of the suit, is, provided the Court acting 

has power to compel the defe.udant to do what it orders. 

As to .the power of the Supreme Court to issue writs out of 'Cal*!*; 
ciittaj see Dorab Allg Khan v. Molmruddeeii (6) and cases there: 
cited, Rundle v. The Secretary of State (7) is not in, point, ' In 
Jiiggodumha Dosee v, Puddooioney Doiisee{%)jii was con tended 
that^ by appointing .a receiver^, the Court -practicallj g.ave posses^- 
„sioii* ■ Now ,a different interpretation is attempted. to. be put upon 
that case. It is submitted that immediately the defencl ants , reach 
the boundary liiie^ they will be . committing a trepass which, the 
Court has power to prevent in this suit. 


M.i\ Woodroffe^ by permission of the Courts distinguished.' the; 
case of D/?e d, Bampton y, Petumher- MtiUick (1)^ inasmuch as 
tliere the jurisdiction was admitted. Doe d. Bitiddoosoodim Dos^ 
Wr 'Mahendeidail Khan {2) does not bear out the coiiteiition it 
was cited to support, ' , ■ ' ' " • d ' , 

(5) i Ves. Sen., 446., ' ' 

(6) 55. ■ ■ 

<7')l.Hyde, 37. / . 

'(8) 15 B* Ii/'.B.,.,3,13.", 


{l),Bigii.5 24, 

,(2) 2Bfnil, 40. , 
„{3),.M^ 15L,.: . 

(4) .L. R., 18 Eq., ,11s. 
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Mr. Jackson referred to Doe d. Bampton v. PefMmher Mtih 
lick (l)y where it is said the power contended for was always 
possessed by the Supreme Court. 

■ • Cur. ado, vnlL ' . 

Ph'BAR, J.— It now appears that the object of this suit is iiolii 
as I supposed at first, to enforce an equity against the defendant- 
company in regard to the user and enjoyment of its own land: 
but to use the words of the learned Advocate-General, the 
plaintiff asks that the defendant be restrained from passing 
beyond his boundary and committing a trespass on his, the 
])laiutiff'’s land, ” and the line at which the plaintiff’ thus seeks to 
stop the defendant is not admitted by the latter to be his bound- 
ary line. On the contrary the defence is that the defendanfs 
land extends to a second line considerably beyond that specified 
by the plaintiff. The sole question in dispute between the 
parties is, w'hether the margin or strip of land between these two 
lines belongs to the plaintiff or to the defendant. The suit is 
substantially brought to have it declared as against the defend- 
ant that this strip belongs to the plaintiff’, and it is, therefore, I 
think, a for land within the meaning of the 12th clause of 
our Letters Patent, as it has been interpreted by a long line of 
cases which it is now too late to question. It is very different 
from the Howrah case (2), where the only question was, whether 
defendant, a stranger, was liable for a trespass upon the plai si- 
tiff’s laud, or a nuisance affecting him in the enjoyment of it, ami 
where there was no question whatever between plaiiUifF and 
defendant, as to the plaintiff^’s right to the land. And the express'' 
words of cl 12 of the Letters Patent render the principles' of 
the decision in Paget v. Ede (3) inapplicable. 

" ' The . suit must be dismissed for want of jurisdiction , with' 
costs ■ on scale No. 2. Suit dismissed. ' 

Attorneys for the plaintiffs ; Messrs. Chatmtrell^ Kmmles^an^ 
Jioberts. . 

Attorneys for the defendants: Messrs* Berners^ Sa?ideTson^ 
and Upton. 

(1) Bign, 24, at p. 43. 

(2) Bajmohnn Bose v. The East Indian Bailway Company.^ 10 B. L. R.,24L 

(3) L. R. 18 Eq., 118*. 
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Before Mr, Justice Glover and Mr, Justice Mi tier* , ’ 

THE' MATTEE OF THE PeTITIOH OF POOIJTA KOOER,"^. ; V ... 

Act XXVII of mo— Eevieia, 

/■ ' A review of judgment is admissible in proceedings under Act, XXYII of 
1860, altbongh no exjjress provisions for reviews are contained in the Act. 

, A CERTIFICATE' Under Act XXVII of 1860 was applied 
for hy Miissamiit Khatim Kooei% the younger widow of one 
Toondiin Sing'll^ claiming as representative of . her husband by 
virtue of a will in her favor^ dated 25th Xovemher^ 1874. 

The Judge refused the application^ and from his decision 
Khatiin Kooer appealed to the High Court. 

The High Court granted her a certificate^ hut no order was 
made as to her giving any security. An application for review 
of this judgment wa,s made^ on the ground that it was defective 
ill making no provision for the taking of security from Khatun 
Kooer to whom the certificate had been granted : but on the 
argument of the application, it was objected that a review was 
not admissible under Act XXVII of 1860, and the provisions' of 
Act VIII of' 1859 as to reviews did not apply. 

, Mr. Branson (with him Mr. R. T, Alim and Mr. Mendies} 
for, Poona Kooer. 

Baboos MoJiesJichmtder Oliowchj, Bamaeliurn Bmiefjeey ' Mem 
Cknnder Banerjee^ and Prohodh CInmder MiUer for Khatun 
Kooeiv 

The judgment of the. Court, wliieh was delivered by 
Glover, J., in so far as it 'related to the above objection, , was as 
.follows 

. .Glover, J. —Baboo Moheschiinder Chowdry, who ' has 
appeared for the ' opposite party, contends that the. law does not 

Application for R,e view, No. 8 of 1875, against the judgment of,,G'loveiv 
' and Mitter, JJ., passed on- the 22iidof July, 1875, in Misceilaiieous Regular 
Appeal No. ,138 of 1875. 
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s“a provide for a review in a ease like this, and has quoted in sup- 
— — port of his argument the ease of Sivti v. Ckenamma (1), m 
matotb O’? , 'it appears tube laid down that the provisions of the Code 

05 PooiiA Procedure regarding reviews of judgment are not 

Kooeb. jjpp]i(3a}j]e to orders passed under Act XXVII of 1860, but there 
is another ease which has been decided in this Court, namely— 



iks, t ol Sameeda Beebeev. Noor Beebee (2), in which the contrary 
has been ruled, and which ruling we think we ought to follows 
We see no reason why this Court should not exercise jurisdic" 
tion in the matter, and consider the merits of the application for 
demanding security to be taken from Mussamut Khatun Kooei 
to whom the certificate has been granted. 

A'pplicdtion allowed, but witliout costs. 

Before Mr. Justice Macplterson, Offg. Chief Justice, and Mr. Justice 

Jackson, 

MOWLA BUKSH (ohe of the Defenpaxts) v. KISHEN PERTAB 
SAHI (Plaintiff).* 

Appeal— Letters latent, 1865, cl. 15— Act VI of m4>-Order granting 
Appeal to Brtvy Council. 

Unclcr cl. 16 of the letters Patent, no appeal lies to the High Court 
from an order of the Judge in the Privy Council Department, granting a 
certificate that a case is a fit case for appeal to Her Majesty in Council. 

The plaintiff in this case preferred a petition of appeal to Her 
Majesty in Council, applied to the High Court for leave to 
appeal, and obtained a certificate under tbe provisions of Act VI 
of 1874 from Markby, J., that the ease was a fit case for appeal. 

From tbe order granting the certificate, the defendant appealed 
under the provisions of cl. 15 of the Letters Patent. 

Munshi llalomecl Jusoofiox the appellant. 

The offg. (Mr. Baul) for the respondent. 

The Advocate-General raised a preliminary ohjeetion that, 
under the Letters Patent, cl. 15, no appeal lay from an order 
hy a Judge in the Privy Council Department, granting a 

* Appeal under cl. 15 of tbe Letters Patent from tlie decision of Marhuy, J.j 
dated 9th April, 1875, in Privy Council Appeal, 9 of 1875. 

^ H) 5 Mad. H. C. Eep,,^ 417. : (2) 9 W. R., 394. 
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eerti§cate:;nMer' VI, o,f 1874. ' . Tliere is 1875 

no appeal 'in .any. ;case^, unless -it is expressly ; given, .by . some 
enactment. ; Moreover^ .Act VI -of 1874 directs; that/ : on tlie 
admission of an appeal^ tbe proceedings' sliall be sent oii at once* Peetab Sam. 
,No p.rovision"is made .there for an appeal^ or for any delay for 
tlie purposes of an appeal. 

; Mimslii Mahomed Yusoof contended that , an appeal iii.siicli , 
cases was expressly allowed by the provisions of el. 15 of the , ' , : 
Letters Patent, It w^as an a23peal to the High' Court from the 
Judgment (1) of ' one Judge of that Court. An appeal being so 
allowed^ it wars unnecessary to make any provision in Act VI 
of 1874 for allowing an appeal. S, 6 of the Act only takes 
away the right of appeal to the Privy Council in certain' 
eases. 

The judgment of the Court was delivered by 

MacphersoN;, J. — It appears to me that in this case^ 
in which a eertifi cate 'that the case is a fit one for appeal to 
the' Privy Council has been granted by the Judge in the Privy 
Council Departin,eiit^ there is no appeal under cl. 15 o^ ' 
the Letters Patent. Reading ss. 11 and 1:^ of Act VI of 
1874^ it is clear that an appeal from an' order granting a certL 
fi,cate was never contemplated. S. ,11 provides that", -the 
proceedings shall go on at once upon the certificate being 

granted; and no provision is made for the delay which neces- 
sarily follows upon an appeal being preferred* It would more- , 

over be 'Very iiicoiiveiiient if there were an appeal under -cL 15 

from these orders. The -certificate 'being once gran ted 
it certainly' seems very umiecessary that the whole matter 
should, be: again discussed here before a dilferent Bench. The 
;, appeal to, the Privy Council being admitted; their Lordships,, will , 
have the .whole matter before them; -and will dismiss the appeal ' 
if they think it h,a,s beeii' improperly admitted. 

Appeal dismissed n 

' (1) As to wliatis a “judgment” with- 0., 10; The Justices v. The Onental 
in the - meaning of cl. 15 of - the Letters Gas Company > 8 B. L. R',, 433 ,; ■ 

Pateatj see DeSoteza v, Coles^ '3 Mad. ' SonhaiY. Ahmed Mha% 9 Boin-.-H. C, ' 

H.,C. Eep.; at pp. 387-8 V. Eep., 398. 

Mahomed IPusa I£Iianf ^ B/Jj, E.f A, 
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BHAOBUTTI DEYI (DEPENBAisfT) EHOLANATH THAKOOR 

AND OTHEES (PLAINTIFFS). 


[Oo appeal from the High Court of Judicature at Port Wiliiaiu in Bengal.] 

In this ease the ' decision of the High Court (1) was reversed 
by the Privy Council^ who held that the effect of the iiastru- 
ments was to give the widow an estate for life' with power to use , 
the proceeds as she ehose^ and consequently that the proceeds or 
property purchased by her out of the proceeds would belong on 
her decease to her heirs. But as the decision turns entirely on 
the effect of the particular expressions used in the instruments 
and illustrates no principle of ' law, no detailed report is now 
given. 


OEIGINAL CIVIL, 


Before Mr, Justice JPkear, 

1875 MOKOONDO LALL SHAW and another t;. GONESH CHUNDER 
^18. ' : , SHAW and another. . 

Hindu LaiO'^Will — Clause restraining Partition or Hnjogment, 

Where a Ilinclu testator gave all his immoveable property to his sons, but 
postponed their enjoyment thereof by a clause that they should not make any 
division for twenty years, Meld, that the restriction was void as being a 
condition repugnant to the gift, and that the sons were entitled to partition 
at once. 

Suit for construction of the will of one Nilmoney Shaw, for 
an account, for partition, and other relief. 

The te>stator Nilmoney Shaw, a liquor merchant in Calcutta, 
died on 2ord June 1874, leaving four sons, viz,^ the ■ defendant 
Chunder, the plaintiff .Mokoondo Lall, Promodee ' Lall 

J.'-W.- CoLViLE, SiR' B,, Peacock,. Sib Smith, ' 

A ;''v f y ' and Sir Robert' P. Collier. 

7B. L. R.,-93. 
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since deceased^ and tlie plaintiff - Nrigendro ■ Lall .an infant^ and 
also a dangliter^ and one Bosunto. Coomaree Dossee, the widow'" 
of a ' , son;, \wlio, ■„ Lad:,, predeceased him. ' ' He ^ died , possessed of 
considerable, -moveable and immoveable property^ and by, his 
.'WilL dated' ,16tL June/ 187‘'b in Bengali, after appointing Lis son 
' GonesL Chiiiider as his sole executor, he directed that GonesL 
,,'Clinnder should have , the management of all the moveable 
and dm, moveable' property and the conduct of the business, and 
that liis three other sons should remain joint in food with 
, 'Goiiesh Chunder, who was out of the profits of the business to^ 
lay out as long as the sons remained joint Ks. 200 per inoiitli for 
the' household expenses j if the sons were unwilling to remain 
joint, then GonesL Chunder should get from the profits of the 
business Es. 70” per month, and the other three, sons the 
remaining Es. 130 in equal shares for their respective house- 
hold expenses. The first paragraph of the will then con- 
tinued After twenty years from my death my sons will 
he at liberty to divide and take the aforesaid' business, hut 
before the aforesaid twenty years (have elapsed) my sons will 
not be competent to divide the capital stock or profits of the 
aforesaid business, and the business will not be made liable for 
their respective debts, I have appointed my eldestsonGonesh- 
Chunder to carry on the said husinessj but before the lapse of 
twenty years from iiij death, neither he nor any of my other sons 
„shall ; acquire any rights therein.-’^ In the 2nd paragraph • of 
the will, the testator directed a certain sum. he had aceiimulated 
from the profits of the business to be ^Uhrown into the Jiimiiia 
of the aforesaid business, the two to be divided according to the 
rule for the aforesaid business after .the lapse of twenty 'years 
from my death. Before this time my sons shall not be competent 
' to make a division/'' , The 5th pa,ragraph of the will was as 
follows Whatever immoveable property, &e., , I have 

besides the said^.J-:<iness, I give to my sons in equal shares 
■■ as soon^htf wish they may and take it in equal 'shares, 

“'-^jBut after the lapse of twenty years from my death, my eldest son 
;, Gonesh ./CliiiMler and ' his , heirs becoming rightful proprietors,' 

- ; will get .a J-anna share of the whole of iny aforesaid business 
■' .aiid^ the profits thereof and the property'' -which 'has,, been 
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.pweliased with :tlie said profits of .the remaining ll-amia share 
,Mokoo:nclo/LalI , and his- heirs will get a 4-aiina share^Tromodee, 

•Lall and his heirs a 8-amia .share, and Nrigendro .Lall.and liis , 
heirs a S-anna share/"^ 

The oiilj question material to this report: arising on; the wil^ a, 

was as to the validity or .otherwise .of the restriction imposed 
by the testator on the division of his propertyj hy prohibiting any '.'i 

division thereof tor twenty years: the plaintiff submitting that , 
it was invalid and inoperative. The defendant siihinitted that ; 
inasimieh as until the lapse of twenty years, the sons were not to^ 
acquire any. rights in . the business, the suit was ' premature ; 
and that the restriction as to division w’^as not invalid. On 
the case coming on for settlement of issues, these questions were 
raised. 

Mi\ Bramsoiz and Mr. Bounerjee for the plaiiiti'ffs. 

The Advocate^ Geiieraly oSg, {Mi\ Patd) and Mr. Maerae for 
the defendants,, — The cases of Kimara Amm Krishna Deb v. Y 

Kimara Ktimara Krishna Deb (1), RamdJmie Ghose v. Anmid 
Chunder Ghose (2), Armnd Chunder Ghose v. PranJdsto 
Unit (3), Anaidi Nath Bey v. Maehmiosh (4), and Sat^ 
cotoree Sem v. Gobind CImnder Sem (5) were referred to in 
argument. 

PeE'AR, J.— The testator directs his eldest son to pay. out of 
the profits of his business Rs, 200 a month' for the family expenses 
of his sons, if they remain living in commensality, or Es. 70 a 
month to himself, Gonesh Chunder, and Rs. 43 and odd annas to ; 
each of the three other sons if they separate. This is to go on, for 
twenty years^ Gonesh Chunder managing* the property j mean- ' / 
while, if he dies, the next son in succession is to be' iiianager and ' 
so on, and. the rest of the profits over and above the Rs. 200 . per' ' ' 
month are directed to be .'invested and accumulated. ■ Then the 

(1) 2 B. L, E., 0. C., 11. '■ : (3) SB. L. E., 0.a;i4: 

(2) 2 Hjde,, 97. ■ ' (4) 'S B. L., E., 60. '' , 

(5)^21. 56. . . 
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testator' deekres , (twels; ''portion 1st ■■paragTapli '■set.'oiit/,,^?^'^ 
p. 105). Afterwards/ in tlie' Stk' paragrapli: of tlie, will lie says 
(reads 5tli paragrapb,,fl'9fii!?/p, 105 ). . 

. ■ I entertained . some doubts at first wbetlier tlie passages, m^bicli 
I have read amoiiiited to any , disposition of' the property other 
tliaii. tlie E,s. 200 a nionth during the period of twenty years,. 
The words neither he nor any of my other sons shall acquire 
anj; lights therein seemed to exclude the supposition that they 
were intericled to have any interest in the business during 
th,at and some of tbe words of paragraph 5 to some extent 
confirmed that view. On the other hand^ the substance of 
paragraph 5 seems to contemplate that the property is given ' 
at once in specified shares to the sons; and there would be a 
very considerable inconvenience on the body of the "will on any 
other interpretation. I have come^ therefore, to think that the 
words neither he nor any of my other sons shall accjuire any 
rights therein mean rights of immediate eujojinent. The 
accumulations which are directed to be made and invested are 
ultimately .given to the sons in the same shares as the original 
property : and on the whole, I think, the true construction of 
the . disposition is that the testator gives all his property in the 
business to his sons in the shares which are speeifie^d in , para™ 
graph 5 : but postpones their enjoyment of this property for' 
twenty years, subject only to the monthly gift of Es, 200 'to' the 
sons Jointly for ■ household expenses, or in the shares I have 
already mentioned in the event of their living separate. Now, 
without saying that a Hindu testator might not give the current 
profits or income of the property to the trustees and. direct them 
' to .a..pp]y this to the payment of debts tliroughoiit 'a specified 
period, as twnnty years, I do not .think it is competent to' him to" 
give; the corpus of the property to an adult person and .at the 
. ,s.anie time to forbid that person from enjoying the, property in 
the way which the law allows. ' The prohibition against receiving 
and enjoying the iiicoine for twwty years appears to me simply 
to be a condition imposed on the property w4icli is repugnant to. 
the gift. It is not merely the giving of one portion of the prop- 
erty,, to one , person ■ or purpose, and the remainrag portion 
.; ,to 'another 'pers'o.ii or purpose : .'but it is giving the ' entire,' property' 
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...tO' one person and coupling this gift with a, prohihifciou against 
his. enjoyment. The,- attempt to do this is/' I thinks void in law. 
The result is that, on this will as I construe it, the parties to the 
suit are immediately entitled to the . businesses, subject only to 
the direction wdth regard to the application of Rs. 200'per month 
for household expenses. I think, therefore, they are /entitled to 
the 'partition. 

Jtidge7neni for plahiMf. 

Attorney for the plaintiffs: Baboo P. C. Moo/cerjee, 

Attorney for the defendants : Baboo G, C. Ckumler, 


PULL BENCH. 


Before Sir Biehard Garth, Mt., Chief Justice, Mr. Justice JaeJcson, 3£r. 

Justice Macpherson, Mr, Justice Ma'rhhy, and Mr. Justice Glover, 

MOTHOORMOHUN ROY (Plaintiff) SOORENDUO NAEAIN 
DEB (Defendant). 

Jlbidu Late — Age of 3f a joidty of Hindus — Act XL f/1858 — Unconscionahle 
Agree7nent — Usury. 

A Hindu resident and domiciled in Calcutta, and possessed of lands in the 
mofussils borrowed in Calcutta a sum of nione}* from the plaintiff, a pro- 
fessional money-lender, and agreed by his bond to repay the principal 
with, interest at 36 per cent, per annum in Calcutta. The defendant’s age, 
at the time he executed the bond, was sixteen years and one or two months ; 
but neither liis person nor his property had been taken charge of by the Court 
of Wards, or by any Civil Court. The defendant having made default in pay- 
ment, the x)lainti.fl: brought the present suit. The defendant pleaded liis 
minority. 

Held by the Full Bench that the law as to the age of minority 
governing the case was not Act XL of 1858, but the Hindu law, under which 
the defendant was not. a minor- at the time lie executed the bond, and that 
therefore he was liable on it. 

■ On th-e .merits of the ease, the lower Court (Pheae, J.) found that the .agree- 
ment was unconscionahle, and one which a Court of Equity would not enforce. 
Held by the appeal Court (Oaeth, C. J., and Macpheeson, J.), in accordance 
•with the decision of Phear, J., that the plaintiff wuis only entitled to a decree 
for -the amount actually received by the defendant from him, with interest at 
''Apercent,: ■ ■ 


■im.M 
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ApPEiL': agaiiist . tlie ;\,deeision .-of ' elated- dlie S6tli 

'April; ';1'875. 

Siiit to ■ recover moixey due upon a; bond. ..The defend ant; 
who was : ■ resident and domiciled in Calcutta; but, who possessed 
lands in '.the mofussil pay i'lig. revenue to Goveniinent; borrowed 
a sum of money from ' the plaintiff; a professional 'money-lender; 
on a bond bearing interest, at 36 per cent, per aiiiuinn :Tlie 
defendant borrowed tbe money in Calcutta and agreed to repay 
it in Calcutta. He' was at the time sixteen years and oiiC' or 
■two nioiitlis old. The defendant had not been taken cl.ia.rge: 
of; either as regards his person or his property; by the Court of 
Wards or by any Civil Court. The defence was that the defeiicl- 
aiit was a minor at the time he entered into the contracts and that 
the transaction was an unreasonable and unconscionable one. 


187,5 


Hothooe- 
MOH-uH ., Eo:r 
. ®. 

SOOEENDEO' 
NASA.IX Bib. 


The case was heard by Pheai*; J.; a..nd the first issue raised 
fras whether the defendant; at the time he entered into the eon- 
tract; was or was not a minor; and on this issue tiie following 
Judgment was delivered. 


PheaU; J. — •According to the evidence of the plain tiftV' the 
defeiidaiit mms of the age of - sixteen years and one or , two 
months at the time the contract was entered into upon which 
this suit, is brought ; and the. first cfuestion I lia-ve to decide; , is. 
whether the defendant was under the ■ eircimistaiiees of the case; 
then .a in,inor, ' 


This depends upon the - construction to be put iipon Act XL 
of ISo'.S. Tile general purpose of that Act is the care and 
piV)teetioi.i of the property and persons of minors who have 
property, ■' Its special purpose is to empower the Courts of 
the mof ussil to excn'cise, this protection, and to 

'direct ' them as to the means of doing 'so. S. 26 enacts that 
^tfor the purposes of this . Act every person shall be held to 
be a minor; who has not attained the age of eighteen yearS;^^ and: 
by 'the' Judgnient in MaMumdam Manji Y, BeK- 

.goiimla ^ewgi \1) held that it was not the special pur-' 

pose of 'the Act which 'limited' .'the operation of the section; but 
' (1) 1 B. 'L. B., F.B., 49. .,'' ■' 
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tluit all persons whom it was the object of that Act to care for 
and. 'protect' came ■ within., it. As . Sir'. Barnes- ■ Peacock^ ■ who 
delivered the judgment of the Court/ put it;— the persons whose 
friends and relatives did not come forward to protect them bj 
invoking. the assistance of the Civil Court; certa.mlj re'quired'' 
such protection as the disqualification of minority would afford 
them/ quite as much as, if 'not- more, thaii; those ' m^ho . were so 
eared for. And acting upon the authority of this decision/ it 
seemed to me right in the ease of Jadunat/i iliiter v. Bolfeclmnd 
Butt (1); for the reasons which I then gave^ to hold that the 
Act operated within the Presidency town as well as in the 
mofussil; that is, as well; when the care of the disqualified person 
would properly devolve upon the High Court; as when that 
care would fall within the scope of the local mofussil Courts. 
A late Full Bench decision; however; Call^ Churn Mtdliek v, 
BJmggohvAiy Churn Mullick (2), ruled that this decision was 
wrong so far as the case of the person is concerned; whO; together 
with his property; should he entirely within the limits of 
the Fligh Courtis local jurisdiction. I have not found it easy 
to gather from the reported words of the late Chief. Justice 
who delivered the judgment of the Court in that ease; the exact 
ratio decidendi. In the very last passage of the judgment; Sir 
Richard Couch says : — We will not undertake now to define 
to what extent the Act may operate when a person; resident in 
the town of Calcutta; has property in the mofussil/^ This is 
.'just .the ease which is now before mC;. and I find; therefore; from 
this passage that the Full Bench expressly excluded it .from" the 
. range bof.. its decision. .. And, moreover, I also infer .from this 
passage that' it was ’possible consistently with the view, .what- 
ever it was, which was ' taken the Full Beiieli of the, scope 
'■.and' ..meaning of Act XL . of 1858, that it should ..have. so.me 
operation within the limits of the .Presidency towns. .For, .had 
the' .,Fiill .Bench been' of opinion that the Act '.■ had ■ no such 
'. operation,: and that it could not; in any case, affect 'the status' in 
'.'.regard ...to . miiiority. of a person 'resident in the town of Galen. tta, 
...surely :'this..passage..w.ould not have been .added to the judgment. 


tl) 7 B.L.B.,607. 


,(:2/,1'0:B. L. '£.', 231. 
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Aiid.ia; meeting :iLe grounds upon'" wHcli .tlie decision 'in ■, ,v 

MiUer :Y, . .'(I.) was placed^' tlie Chief Justice^ if ' 

the report in the Bengal Law Reports ;is correct, does , not seem 
to hare been in all respects very successful. ' ■ Soohendbo 

v , ^v¥itli regard to one oi ' these grounds, lie . remarks^ ^"'.As 
to '. 'Phear, .J.^s reason that ' we ought ■ not 'to attribute to , the ,,, , 
Legislature the iiiteiition ' to set up. for the same .persons two . 
standards of iiiajoritj^ one to prevail in the mofiissih and , the ' 
other in Caleuttaj we think the answer is that tw^o standards 
■have been set iip' in the molussil by Regulation XXVI of 1793^ 
and it was the state of the law until Act XL of 1858 was 
passed/^ This, on reference to Regulation XXA^I of 1793, i t 
wall be seen at oiiee, must have been spoken uncier misappre- ■ 
hension ; and I am certainly not aware that the state of the 
law, before Act XL of 1858, was, as the result of any legisla- 
tion, comparable in kind with the supposed case which wag the 
foundation of the remark in the judgment in Jadunath Milter ■ 

Y* Bol^eehand BuU (1). And wnth regard to another ground 
of that judgment, namely, that the powder of the Supreme 
Court' over minors was not interfered with by the ' non- ■ 
striiotion put upon the Act, the reporter of the Bengal 
Law Reports m.akes Sir Richard Couch say : — If tlie' 

Court could not order the ' property under its control of a 
person under eighteen to be made over to him, that w^juld 
be a.ffectin.g the powers of the Court/^ Now^, the prohibitory 
words of the seetioii, (29),' are— Nothing contained in this Act 
s.liall be held to affect the powers ' of the Supreme Court over ' 
the person or property of any minor subject to its Jurisdiction/^ . 

Even the power to hand over the p.roperty of 'a^ person, who had' 

■been; a minor, at the termination, of his .minority, cannot, I ■ 
conceive, be ' said to be in^ any degree interfered with solely by 
prolonging the duration, nf the ■ minority ,* still less, if possible 
are the powers of .the' Court' over the persoii and property of 
the m.iiior thereby affected, and . I 'feel, satisfied that the learned 
Chief ; Justice has been, somewhat misrepo.rted in the version of 
hiS' wm’ds which -has been given in the, Bengal. Law R.epo.rts. 


(1) 7 'B. L. E, 607. 
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1875 TRe result however is unfortiinatelj ■, that' with the utmost 
■"^J“tuoojj 7" desire to apply any principle which may be involved, in the 
MOHw lioY '^Igeigioii of the Full Bench - to the present case ^ I fiiicl myself 
SooEEYDEo 'Unable to -discover what that, pi'iiiciple is. 

N'ab.ain .Bkb. j already remarked, the particular case iio'w before 

m-e was expressly left, untouched by the judgment of the Full 
Eenclij and therefore the decision in JadmicdJi MiUer ^ 
eliand Bait (1), may be rightly applied to it, unless some over- 
ruling principle has been laid down in', the later and superior 
decision. Under these circumstances, not, I a.in hound to say, ^ 
without hesitation, I find myself obliged to hold, that in this 
case where, although the defendant himself is resident in .Cal- 
cutta, the bulk of his property is situated in the mofiissil, Act 
XL of 1858 is operative to prescribe the- limit of minority, and, 
that up to the limit of age so prescribed, namely,, eighteen years, 
the defendant has the status of a minor wherever he is. To hold 
otherwise would not only involve the various anomalies which 
have been spoken of in previous cases, but other practical 
incoiiveniences of more immediate consec|iieiice. 

Suppose the family of the defendant had been resident in the 
mofussil instead of in Calcutta, and that, as is the ease now, 
the defendant himself lived with the other members of the 
family, and suppose that under circiim stances such , as have 
in fact happened, and, as indeed would no doubt have happened 
on a supposition which I have now^ made, none of the- members, 
of the family thought it necessary or desirable that the defend- 
ant and his property should be placed 'under the immediate 
protection of the mofussil Courts, his uncle, the kiirta of the , 
family, and his mother, might well enough be satisfied that his 
interests wmuld be vrell taken care of without the necessity of 
any such step as that. It is indisputable that, in this state of, 
things wdiere he requires the protection -of minority as little ,as 
maybe, he would, by the express intention of Act XL' of 185,8, 
remain a minor until the age of eighteen. And then s'lippose that, 
having, under these circumstances, reached, the . mature age, - of 
sixteen years, he some day eluded the .w’-atchfuliiess of his , family ' 


(1) n B. L. R„ mt ,, 
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protectors^ and managed -to get in to Calcutta^ there to Join 
persons more practised .in the ways of dissipation and wasteful 
ness than lie was ever likely to be in the w’-aj of meeting iii the 
mofussilj — surely^ under these changed conditions^ he reepuires 
the protection of minority greatly more than lie would have 
done had he remained at home. , 'The . words of Act , XL of 
1S5S are wide eiiongli to ■ give it him, as I pointed out in the 
:m3Q X)i Jadnfmih Iliiter Vo Bokfeclimid Butt (I), and tlie k-st 
l?nH Beiieli decisioii does not say the ,■ contrary. ,It seems to; me 
therefore only reasonable to infer that the Act intended to 
give , him this protection in Calcutta' as w^eil as elsewhe.re, and 
that . the Legislature meant by _the >ivords o.f s. SIL wlieii' 
attaching the disqualihcatioii of minority, that it should be, , a 
personal disqualification, not slipping* on and oif accordingly as 
the' person went to the one side or the other of the boniidaiy 
line between Calcutta and the mofussil. The Pull Iknieii deci- 
sion ill Mailhumidmi^ Manji v. Behigohinda Metvgi (2), which is 
approved of in the decision in Callg Churn IluUick v, Bhuggo^ 
i)tdig Churn MuUich (3), laid down that the disqualification 
intended by the Act wms a general disqualification and not 
special disqualification in regard to dealings wdth local property 
or any other limited object of that kind, . In mj opinion, then,, 
the'] first issue must be decided against the- plaintiff,,, and the„suit 
dismissed without costs. 

On the merits, Phear, J., was of' opinion that the transaction 
ivas a , wholly iiBeonseionable agreement, and one wliieii a Court 
of Equity 'would not enforce; and that even if the plain tilfts 
claim wms not by reason of the defendant's minority, ' it 

should be reduced to such a sum as was aetiialiy received .bj^ the 
defeiidant from the plaintiff, with intei'est at a reasonable rate.. 
He 'accordingly expressed , his. opinion ' that if- his ' decision on 
the question of minority had, been otherwise, the ,' plaintiff would 
oaty have been entitled to a decree for Rs. 4y390 with interest 
at, 6 'even per cent, from the date of" the loan to the, filing of tlie 
plairi't'.' . , , 

(2)' 1 B. h. E., P, B., 

(3) 10B.L...E.,23L ,^ . 
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I8v5 From this decision there, was ;an appeal which was heard before 
C. 'and ' MacpheesoK;, . who^' after.^. hearing* argu- ' 
moHOT Bo¥ liieiits bo.th as to 'the age of majority^, and on -the merits^:. ref erred , 
SooBESTD.Ro, thc qiiestioii^ as to what the age of -majority^ governing the , ease^' 
Kaiuijs' Deb. ^ Bench by' the following order. 

Gaeth, C.I,, (Maophbesoh^ ■ J., eoiieurring) In , , the . ease 
of MadJinsnclan Manji v. Bebigobindu Nevjgi (1)/ it was 
ruled by a Full Bench^ on a reference made in an appeal 
from a decision of the Judge of West Burdwan^ tliat^, under 
Act XL of 1858^ every person in the mofussil not being a 
European British subject^ is a minor until he attains the age of 
eighteen years. In the case of Call^ Chirn MtMick v. BImg-* 
gohutfy Churn Mullich (2), the following question, which arose 
in a suit pending in the High Court, sitting in the exercise of 
its ordinary original civil jurisdiction, w^as referred for the 
decision of a Full Bench : What is the age of majority of a 
Hindu, resident and domiciled in the tcuvn of Calcutta, and not 
possessed of any property in the mofussil ? The Full Bench 
held that the question was not affected by Act XL of 1858, and 
that ill such a case the age of majority is the end of fifteen 
years. 

In the present suit, a further question (not expressly covered 
by either of the decisions just mentioned) has arisen. A Hindu 
resident and domiciled in Calcutta, but possessing lands in the 
mofussil, paying revenue to Government, being more than sixteen 
and less than seventeen years of age, borrowed m.oney in , Cal- 
cutta, which he in Calcutta agreed to repay , in Calcutta. Having’* 
failed to repay, and being in Calcutta, he is sued iii this Court, 
on the Original Side,, for the amount of money which he agreed. to 
,';pay and, . interest. He has ■ not been taken charge of (either, as 
regards his person or his property) by the Court of Wards, or .by 
any Civil. Court. 

■ .The .defendant having pleaded minority, the question is; what ' 
as to the age .of .minority which governs this .case.?. 

The question is' very .important, and as we .have ., doubts Aas : to 

,B. L. B., , F'.B., ,49.' 


(2) 10 B, L:E.,„231. 
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tie answer to be given to it^ we think it ought to be decided by 
a Full Bench, and we refer the question accordingly. 


: :: ■ 1875 " :, ,' : 

llOTHOOR- 

mo'hun- ,1{oy. 


The Mvoorde-General, offg. (Mr. Paid) iov the appellant.— The 

€|\iestioii involved in this ease was- substantially deeidecl in CaM^ • 

Churn liMUiek^ Y, Bkug^ohitty ' CIium 31ullick {1), This case is ■' 
hardly distingiiisliable from that. The -defendant was a ,resideiit ' 
of Calcutta. ' His possessing property in the mofiissil or elsewhere - 
'\vill not affect the question of inajority. The law that detemiines-- 
liis majority is one that affects his personal status without refer- 
ence to the prope,rty. By the lex loci contractus he attained liis major- 
ity at sixteeHj wdiich is the age fixed by the Hindu law^, which 
this Court administers in eases of HiiidiiS; and that law alone 
will govern this case. The law cannot be changed by the Court 
merely because there would be an anomaly in fixing sixteen to 
be the age of majority in Calcutta and eighteen out of Calcutta, 

There have been many anomalies between the ,mofussil law and 
the law administered in Calcutta in many respects. Even 
the procedure itself was wholly different until recently/ and 
there are some anomalies to this day. ' 

The- Supreme Court -alone e,xercised jurisdiction over minors,,,;, „ 
-residing in Caleutta. Minors resident in . the mofiissil were , ' ' , 

without siiflieieiit protection, hence, Act XL of 1858 was passed „ - 
for -their benefit; see the preamble. [Gaiith, C«J.— The Aet 
was for the 'protection of property in the mofiissil.] It 'was, 
for the -protection o,l the person' and property p see s. ,2 of 
the Aet. The person in such , a ease could not ■ be brought 
'\vitb,iii ,tlie , jiirisdietioii of the iiiofiissil Court. The jiirisdietioii , 

-given by this Act is given to the mofiissil Courts alone s. 29 
enacting that the expression -Civil Court as used , in , -this , 

,A,ct: 'shall --not the Supreme Court.^C Property iii.the ' 

iiiofussil ill such a ease is not left without - protection. 

'When -the Supreme Court took the person of the minor under, 
its care, it appointed a guardian and also took ,c]iarge' of Ms 
propOrty,^ ■ in , the iiiofussil,. It being one of the prerogatives '- 
of ,tlie Ciwii to superintend the affairs of miiiorsy it 'may 


(1) 10 B..L. li, 231. 
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be. cloobted : whether;. /the Legislature .could' then ■ interfere 
with minors ’ residing ' in Calcutta , who h.ad „ property iii ■ the' 
.mof iissil. .' The: Act is not. a general one tO' : provid.e for.^: .all 
minors in and out of .Calcutta. The Act nowhere pro.vides 
for, the management of the property separately from 'the care 
of the person, but it provides for both’ at ' the same tiine» 
Ss. ' 4 and o show that the Civil Court liaS' the power to 
take charge of the property of a miiioip w^ho is residing wnthiii 
its .'jurisdiction. By s. '5 .application must, be made „ to the 
Court within whose jurisdiction the minor is residing. In the 
case of Mad/mmr/m Alanji v. Dehigohinda Netagi (1), the minor 
was not a resident of Calcutta, therefore he was considered to 
he subject to the provisions of Act XL of 1858, but if the 
decision proceeded on the ground that it would make an anomaly 
to hold otherwise, it is wrong, and this Court, as a Full Bench ^ 
can consider and question the decision of another Full Bench. 

By the Succession Act (s. 8) and the Limitation Act (s. 8), the 
age of majority is fixed at eighteen years. There would have 
been no occasion for this if Act XL applied. The High Court 
administers the Hindu law as the Siij>reme Court did,' and by 
that law a minor attains majority at the end of fifteen years. 
Therefore the contract made by the defendant in this ease is 
good and valid according to law. 

'■Mr. PUlUps for the respondent. — No doubt a'liomalies in 
the law have existed : but the anomaly*; of a person having one 
status, in one place, and another in another place, where the 
■two places are in a country under the same rule, has never 
existed' unless it exists under Act XL of 1858, ■ 'It wms "never 
intended ■ under that Act that the .persons subject to it slioiild 
have a shifting majority. If. a person becomes subject ■ to the 
■ Act, it . governs him for ' all purposes and wherever lie may be. 
The ' law ' ' upon this subject is laid down . in Story on 
the .'Conflict of Laws, ss, 101 to 108. It seems that when a 
person is once a major by the law of his domicile, he is always so. 
[Garth, C. J.— If the mofiissil Court has the power to act, it 
might proceed to take charge of a minor, and come into 
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eoiiiict; witli'tlie^'High CoHrt.wMcli might also, tliint it proper, to 

siiperiiiteB^d Ms: a-ffairs.] , If .the minor . were residing m, the hothooe- 

mofiissilj the, High Court would not' act, and- znce versa ^ but that 

is no ..reason ■ why a boy of sixteen or seventeen .should he left 

. - ^ Z . - „ ' Naeam Deb, 

unprotected. Act XL oi 1858 provides a maclimeiy only for the, 

mofiissil . Courts, „ .and not for the Supreme Court, .beeatise - 
the ''..Supreme' Court had its own niaeliinery and its own ,pro-.' 
eedure;, .but the provisions of the Act when it goes on to pro- ' 

, vide the age of majority are for all the Courts, both the Supreme ' 

.Court, and the Courts in the mofussil. The sections that follow 
s. 1 provide for a part of the purposes of the Act. All the de- 
tailed provisions are directed to persons and property in the mofus- 
siL' There is 'nothing to show that these persons must reside 
in the mofussil. The purposes of this Act^^ must not be restrict- 
ed to the machinery of the Act, but the wider purpose of protect- 
ing the property, for which purpose the extension of minority in 
■Calcutta is as necessaiy as in the mofussil. The purposes of the 
Act .are , summed up in the general purpose, namely, the pro- ' ■ 
teetion of property. If the property is in a district, the Court 
of the district may be put in motion, notwithstanding the, minor 
may be residing elsewhere. If the minor should have property . 
ill more districts than one, and if he be residing in Calcutta, the 
Civil Court of any one of the districts may protect his property, 

Otlier'wise it would be impossible to protect the minor^s property 
in the mofussil if the disability is not extended, and if the' minor ' 
is, on coming into Calcutta, liable to be taken in execution. 

The Act, therefore, must have intended - eighteen to be the age of , 
majority applicable generally. 

The Advocate^ General in reply. ■ ■ 

,The following ji,i€lgn.ieiits,, were delivered. by 'the Full Bench :— - 

■ GAirra, C. J. (Jackso'N, Maiucby, and Glover, JJ., 'com 
curling) .—We are of opinion that the question which has been 
submitted to. us .in this refe,rence, is not distinguishable in' prin- 
ciple' from that which was decided by the Full Bench in the case 
of ' Caii^ C/mm 3'InUick v. BliuggobtiUf Chum Mtdlich (1),' ■ 
and, must be go veriiecl by that decision. 

' ' (1) 10B.LR., 23D . . 

■'■''' M- h 
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It was there held . that ' the provisions of,, s;..S6^ Act. XL ^ of 
1,858; extended only to /those minors whose persons and property 
wxo'e placed by that Act under the protection : of the Civil Courts 
of , this country, other than, the. Supreme Court, and conse- 
quently that a person resident in Calcutta, and subject to, the 
Jurisdiction of the Supreme Court, did not come within the 
provisions of that section. 

Ill 'this ease the defendant is prov.ed to he' resident a.iid domi- 
ciled within the town of Caleutta. The contract upon wliieli.-he 
is sued was made in Calcutta, and was to be performed in Cal- 
cutta. His person and his property, although some of that 
property may be situate in the mofiissil, was, so long as he was 
a minor, subject to the Jurisdiction of the High Court, which 
has been substituted for the Supreme Court, and we therefore 
consider that the principle upon which the decision in Cali^ 
Chmi MuUick v. BlmggohuUy Churn Mullich (1) was based, 
applies with equal force to the present case. 

Macpheeson,' J. — In Madhusudan .Manji^s case {^j, the parties 
and their property, and the litigation connected with them, 
were all in the mofussil. The question of the operation of , Act 
XL of 1868 within the local limits of Calcutta or on persons 
residing there rvas not before the High Court, either direct!}^ or 
indirectly, and .was never referred to in any way. In truth, the 
decision in that case scarcely touches the p.reseiit issue at all, 

A good deal has been said about anomaly and inconvenience. 
In' Madkmudan Manji/s ease (^)ythe Full Bench dealing ivith 
persons living in the mofussil,' and Courts i,ii the mofussil, deemed 
it anomalous and inconvenient that there should be, more than one 
age of . majority in the mofussil. And the Full Bench may, have 
been Justified, in drawing inferences based on its ' sense ' of / that 
■ meoiivenience and auonialy. But these inferences could 'iiot; 
properly have been drawn had the question been as to the age of 
majority of .Hindus .'residing in Calcutta, It might be imp rob-' 
':,able,,,''.'bhat the Legislature 'WouM sanction anything,, so mcoii- 
''',veiiieiit:',as .two possihIe..'ages.of attaining majority in the mofussil, 
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where one general law was supposed;' to 'prevail... .But s;iic.h; 
improbability could exist as regards'' .Calcutta and the inofiissil 
taken , together^ inasmuch as the whole substantive law p.revailiiig 
in Calcutta ,(and^ indeed^, the law of procedure also) ^ was , in 1858 . 
avowedly different from that of the mofiissiL The .position of 
the parties as to both their persons and their property differed i.n 
iiiiiumerable respects according as they happened to reside in 
Calcutta or i.n the mofussil ; and many such differences .exist up 
to the present day. Therefore the argument based on anomaly, 
and inconvenience which was referred ' to by the Full Bench in 
Madhusudan Mmijds com (. 1 ) has no applicability to the qiies- 
t.ioii now before us«. 

Ill til e. later ease of Calif/ Chum llulllek ( 2 )^ the Full Bench 
has held, tlu'it none of the powers co'iiferred by Act XL of 1858 
could be exercised within the jurisdiction of the Supreme Co'urt '; 
tliat the coiistruetio'ii which was first put upon that Act (by the 
S'liprerne Court and by the High Court on the Original Side)> 
that it did not alter the Hindu law in Calcutta as to the age of 
■majority^' was the right construction ; that the Legislature in, 
passing Act XL of 1858 - never intended to alter the laws in 
Calcutta; and that, the. end of fifteen years is the age of majority 
of a, Hindu resident and, dom'ieiled in the town of .Calcutta':^, . and 
not possessed of any property in the mofussil. 

The present,' question was^ in my opinion^ practically deter- 
mined’ by the- Full Bench in Call// Cknfu MuUieMs -case { 2)5 
tliougli the Court did then decline to express any opinion 0 a it. 
If 'it be good iaw^ as the Court then decided, that Act XL of ,1 858 
did not alter the Hindu law in Calcutta as to, the age of major- 
, i'ty, it .seems to me that there .is no need to discuss the- muitci* 
further, for it is clear that, uu,less the Hindu law' in Calcutta a fr 
to the ,age of majority was altered' by Act XL of 1858, tlie 
clef ei'iclaut now before us was of fiiil age at the time he e'ntered 
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into the coil traet 01:1 which he is sued. 

As regards tliis particular case, out of which this reference 
to a Full Bencii: has arisen, the facts being such as are slated m 
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the order referriiig the matter for our decision, I have myself no 
doubt that the plea of minority is bad. 

After this decision of the Full Bench the appeal Court, on 
£iid December, delivered their judgment on the merits. The 
cases which had been referred to on the question of the uneon- 
seionable character of the transaction, and as to w^hether a Court 
of Ecjuity would enforceit, and as to the rate of interest, were 
Greeuougk v. McClelland (1), Inman v. Inman (£), and Ahrl 
of Aj/lesford v, Morm (3), and the other cases there cited. 

The judgment of the Court was delivered by 

Macpherson, J. — The plea of minority having been dis» 
posed of by the decision of the Full Bench, it remains for us 
to consider what amount the plaintiff is entitled to recover. 
Phear, J., being of opinion that, even supposing the defendant 
to have attained the age of majority at sixteen, the bargain 
was most unconscionable and unfair, and one which no Court 
of Equity ought to enforce, declared that the plaintiff could 
in no event get a decree for more than the sum actually paid 
by him to the defendant with interest at the rate of 6 per 
cent, per annum up to the date of filing the plaint. Disallow- 
ing the three sums of Rs. 450 retained for interest, Rs. 100 
paid to Baboo Romanath Law the Attorney, for having, in 
his character of solicitor for the plaintiff, advised the plaintiff 
that the defendant w^as legally of age, and Rs. 60 for office 
or amlah expenses, Phear, J., declared that the balance (which 
would ■ be Rs. 4,090) was the amount paid by the .plaintiff 
to the defendant. 

. For the , appellant it is contended, ' that if the 'defendant was 
legally of age when he signed the promissory note, he is boiiiicl 
by the terms of the note, and the plaintiff is entitled to a decree 
for the full amount claimed. 

■ We agree with Phear, J., in the, view which he has tahen .of ' 
the facts of this case: and we are of opinion that .the plaintiff 
is entitled to a decree' for what he actually, advanced, with 
interest at the rate of six^ per cent, per annum, .and to nothing’ 
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more, ^ It is , /.aii „ entire ' mistake, to suppose^; that because' the law 
.against . lisiiry lias;^ b money-lender can^ as a 

matter ' of coorse^' "enforce a contract such, aS' thisj .made' ■ with 
a. yon'Bg man who. has only Just attained the leg^al age of in.ajor 
ity, Miiier v. Cook (1) and Marl of Aylesford ¥. Ilorrw (2) a.re 
clear authorities that the Jiinsdiction of the" Court over' uiieoii- 
scionable hargains of this nature is not affected by the repeal 
of; the usury laws. The remarks of the Lo.rd Chancellor, 
in the latter' of these cases 'are very pertinent to the state of 
facts ' now before us. After referring to the old usury laws 
and arbitrary rule of equity, as to sales of reversionsj Lord 
Selboriie' says : — Both have been abolished l:w the legislature ; 
but the abolition of the usury laws still leaves the nature of the 
bargain capable of being a note of fraud in the estimation of 
this Court; and the Act as to ^ sales of reversions^ (SI Yict., 
c, 4) is carefully limited to ^ purchases made bond fide and 
without fraud or unfair dealing/ and leaves iioder* value still 
a material element in. cases in which it is not the sole equitable 
g.roiind for relief. These changes of the law have in no degree 
wdiatever altered the omis probandi in those cases^ whieli^ 
according, .to ..the language of Lord tlardwicke^ raise from . the 
cireumsiaiiees or conditions of the parties contracting weakness 
on one 'side^, usury on the otheiq or extortioiij or advantage taken 
of that weakness/ a presumption of - fraud. Fraud does . not 
here inea..ii deceit or circumvention ;■ it means an unconscientious 
use. of the power arising out of these eirco,ms'taiiees and condi- 
tioas; and w^hen the relative position of . the parties is such as 
primd facie to raise this presumption^ the transaction cannot 
, sta-.nd unless the person claiming the benefit of it is able to repel 
the presumption by contrary evidence, proving it to have, been 
ill' point of fact fair, just, and reasonable. This is the rule 
applied to the analogous eases of voluntary donations obtained 
:for themselves by the donees, and to all other cases where . inflii- 
eiiee^' however, acquired, has resulted in ga,io to the person- 
possessing at the expense of the person subject to it/^ ' 
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also Barrett v. llartleji' , L. 'B,, 2 Eq * 
. . 7'80,'see at. p. 7^5, .per Y,. G. Stuart, ' 
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■Mothoob'- ■ p'M^ the parties meet under such circumstances^ aS;,; .in 

MOHUN Roy the , particular transaction^ to give the stronger party dominion 
SooBBiTBEo.. over the weaker; and such power and influence are generally 
* ]}ossessed, in CYery transaction of this kind^, by those who trad^^ 
upon the follies and vices of unprotected youths inexperience, 
and moral imbecility. In the eases of catching bargains: , .with 
expectant heirs> one peculiar feature has been almost universally 
present ; indeed its presence was considered by Lord Brougham 
to be an indispensable condition of equitable relief, though 
Lord St. Leonards, with good reason, dissents from that opinion. 
The victim, comes to the snare (for this system of dealing does 
set snares, not, perhaps, for one prodigal more than another, 
]>ut for prodigals genei*ally as a class) excluded, and known to 
he excluded,, by the very motives and circumstances which 
attract him, from' the help and advice of his natural guardians 
and protectors, and from that professional aid which would be 
accessible to him, if he did not feel compelled to secrecy. He 
conies in the dark, and in fetters, without either the will or the 
pcjwer to take care of himself and with nobody , else to take 
care of him. Great Judges have said that there is a principle 
of public policy in restraining this.-^^ 

Such being the law. on the subject, and , as we coiieiir witii 
Phear, J., in his finding of the facts, and in liis opinion 
^ as to the unconscionable nature of the transaction, we declare 
the plaintiff entitled to a decree for Es. .5,000 less the two sums 
.of Es.. 450 and Rs. 100, that is, for Bs. 4,450 with interest at . 
'six per cent, per annum from the date of the promissory note to., 
the date of filing the plaint and no more. 

As the defendant, at the. time he borrowed the money, asserted. ' 
that he was of full age, and as he was in law ilieii of full age, 
and as the plea of minority has caused the chief contest in the 
suit, we think that the defendant ought to pay the costs of tiiis 
appeal {including those of the reference to the Full Bcneli). 

Attorneys for the appellant : Messrs. Troimm Ch. 

Attorneys for the respondent : Messrs. G/wse Bosr, 
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B 0 hre Mr^ JuMlee Maopkerson and Mr. Jiistwe 3£orris\ 

1)YEj51TKEE nun dun 'sen A2?d AiiiOTHER {DmmBkSTs) V MITDHOO 
MUTIY G00PTAaJ?1> AKOTHEE (Plaintiefs)/^* 

Aet .XT of 1865 , ss. B trnd 12— CimI Court, Jurisdietion (f—Thifussil Small ' 
Cause Court— Aet XXIII of 1861, s. 27 — Special Appeal. 

A suit for a balance due on account of rents collected from the plaintifi’s'’ 
zemindaris l>y tiie defendants' father acting as agent of the plaintiffs, is a suit 
hi which money is claimed as due on a contract within the meaning of s. 6, 
Act XI of 1865. Where the amount claimed in such a suit does not exceed 
Es. 500, it is cogiiizahle by a Small Cause Court; notwitlistanding it may be 
necessary to go into the accounts of both parties to determine what is due. 
Where such a suit for an amount under Bs. 500 is entertained by the Civil 
Court within the local jurisdiction of a Small Cause Court, a special appeal 
lies to the High Court,— s. 27 of Act XXIII of 1861 only applying to a suit 
wliich is , properly brought in a Civil Court, because there is no Small Cause 
Court liaving jurisdiction to try it. 

TfiE suit for the recovery of Es. 498. odd for balance due; on 
account of rents collected by - the father of the defendants from 
the plaintiffs^ zemiiidaris. 

The suit was instituted in the Munsif^s Court at Enmpore 
Beaiileali; in the' district, of Eajshahje^ wdiere a Small Cause 
Court' also, existed^ upon the allegations that the defendants^ faidier 
had; during his lifetime, acted as the general agent o'f the plaint- 
iffs; in wliieli capacity he had collected various sums of money 
from their zemindaris, and that, in rendering an account thereof, 
lie had fraudulently overcharged ' the' sum which the phiintii'fs ■ 
now sued to recover. lEe defendants, among other , pleas, 
,,,o,bjeeted ,to the eogiiizauee ' of the 'Suit by the Civil Court,; 

■ the claim being for a sum less than Es. 5'00. 

The Miinsif dismissed the suit on the gTOiind that it was 
.not maintainable in the Civil Court, s. '6 of Act XI of 1865 
providing expressly that, in cases ’where the demand, ' whether 

'^USpecial Appeal, No. 3061 of 1874, -against the decree of the Subordinate 
Jodge of Zilla Eajsluilije, dated the lst August, 1874, reversiog tbe,' decree o,f 
the; Mansif .of .Beaulaah. dated the 9tii Pebruary, Ih74. 
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on balance of aeeonnt or otherwise^ did not exceed , Es« 500^^ ^ tlie 
Small Cause Court alone should have Jurisdiction. 

On appeal^ the Subordinate Judge reversed the MiinsiFs order 
and decreed the plaintiffs^ claim^ holding that/ as the present ease 
involved adjustment of account of a complicated character 
which was incompatible with the simple procedure of the Small 
Cause , Courts the Civil Court had Jurisdiction to entertain the 
suit» 

From that decision the defendants preferred a special appeal 
to the High Court. 

Baboo Bhyrnh CJin^nder Banerjee^ on behalf of the respondents^ 
took a preliminary objection^ that^ under s, 27 of Act XXIII 
of ISGlj no special appeal would lie^ as the demand did not 
exceed E.S. 500, 

Baboo Molihu Ulohwi Ito^ (Baboo Kishori Mohtm Roy with 
him) for the appellants contended that s. 27 of Act XXII i 
of 1861 debarred a special appeal only where the Civil Court 
had properly exercised jurisdiction. Had there existed no Court 
of Small Causes at the place where the suit was brought, the 
Civil Court would have properly exercised Jurisdiction in enter- 
taining it, and the special appeal would have been barred under 
s. 27 of Act XXIII of 1861. But there being a Small Cause 
Court at Eeauleah, the Subordinate Judge acted tdira vires 
in not dismissing the plaintiffs^ claim under ss. 6 and 12 of 
Act XI of 1865. 

Baboo Bliynih CJmnder Banerjee in reply. 

The Judgment of the Court was delivered by 

Macpheesox, J.— We think that in this case the ' : Mini sif: 
was right in holding that the proceedings throughout have 
been without jurisdiction, because the suit is of a class, cogni- 
zable by the, Small Cause Court of Eampore , Eeauleah, and is 
therefore one which, under's. 12, Act' XI of ' 1865,, could not. 
be heard or determined in any other Court ' having Jurisdiction 
within the local limits of the '■ jurisdiction of t, bat Small ' Cause', 
Court 
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/'The .'suit is' for,,', a ''balance claimed' to .be dne on '' aecoiint ., of. -. - .. 

; rents of tbe' plaintiffs^ . zemindaris .collected by tlie fatlier of tlie kunbuk Sen 
defendants. It 'is a suit in wbicli money is' claimed as due on 
■;a' contract., within the' meaning of s. 6 of. Act XI of 1865'.; MrraT 
.and, therefore is a suit cognizable by the Small Cause .'Goiirtj ,, 
as . the amount claimed , did not exceed Es* 500 1 and it ' is none 
the' less cognizable by . the Small - Cause Courts because bt .may ' 
lia¥e . been necessary to , go into the accounts of, ' both parties 
to , see whether the amount claimed is really due or ' not, ' S. 
contemplates the possibility of having to examine' .accounts 
between partieSj for it says:— The following are the suits , -- 

which shall b'e 'eogmizable by Courts of Small Causes^ namely^ 

'claims for money due on bond or other contract , ' ® 

or for damages^ when the debt, damage, or demand does, not 
exceed in amount or value the sum of Rs. 500, ■ whether on 
balance of ■. account , or btlierwise/^ The only balance of account 
excepted being balance of partnership account, unless , the 
balance shall have been struck by the parties or their agents/** 

In thus deciding, we are in accord with the decision of a 
Division Court in the case of Joogiil Kuhore Bog v. RugFioO' ', 

Mautk Sea! (1). An order made by another Division Court, iu' 
the ease of Krielina Kinhir Bog v. Madhnh CImnder Ghueher- 
hiUg^ may perhaps appear to decide the same ' question ■ 
differently. , But the Judges in the latter ease me'rely , con- 
C3urred in the opinion of the Judge of the Small Cause Court,' 
who made the reference to this Court. The opinion was that the ■ 
suit (which . iiivoived intricate accounts)' should be tried by the ■ 
ordinary Civil Court, and not by the Court .of Small Causes. 

The teelinicai question of Jurisdiction was not raised' either- ' 
by the Judge of .the Small Cause Court or by this Court; and ' ■ 

the' wbole , matter seems to have been treated more as one of : 

. il). Sgecial A 2 ^ 2 ^eal Wo, 75/ (>/* connected , with, suoli siritsy the 
l%T2i^ heard /before JachsoQi and MiU defendant receiving a monthly salary, 

1873.— This It , was held' that it was a suit within 
was a suit to. recover Es. 428, balance the m.eaiiiiig of s, 6, Act XI of 1865, ' , 
of 'account 'due from the defendant, and therefore no special appeal vroiild ■ 
who had' heeii' employed by the plaint- lie. Bee also Prostamo CImnder 
iiT as an .agent to, look after his law Boy y. Sreenath Breename, F W , 
siiiis,a,'Ed receive 'and disburse ' money ■ (Jackson and Mark by, JJ.) 
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eonveiiienee , than of strict; law {!). . M,oreo¥er^.,:no; oBe... appe^^^ 
to argue the case in the High Court. 

It is said that^ as the present case ias,,, been' tried bj the . Cml. 
Courts we have no right to meddle with its , decision^ , because 
s» 27'j Act XXIII .of 1861 ;, says;— No special, appeal , wMch 
shall lie from any decision or order shall be passed on regular 
appeal by any Court subordinate to the High Com% in any 
suit' of the nature cognizable in Courts of Small Causes^ ■■ when 
the debt;, damage^' or demand for ’which the original suit ' shall 
be instituted shall not exceed Es. 500^ but every such' order or' 
decision shall be final/^ But s. 27 of. Act ' XXIII of 1861 
applies' only to a suit which is properly brought in a Civil Court;^ 
because there is no Small Cause Court having jurisdiction to 
entertain it. Where a Small Cause Court has been eonstitutedj 
that Court alone has jurisdiction in a certain class of cases. , But 
where no Small Cause Court has been -constituted^ that same 
class of eases must be brought in the ordinary Courts. If they 
are properly brought in the ordinary Courts by reason of there 
being no Small Cause Court having jurisdiction, then (and, 
then only) s. 27 of Act XXIII of 1861 is applicable. That sec- 
tion is not to be construed as meaning that, if a suit is improp- 
erly brought in a , Civil Court which has no jurisdiction to 
entertain it, instead of in a Small Cause Court which has juris- 
diction, the parties cannot come up in special appeal to have 
the matter set right (2). We have no doubt that a special appeal 
does lie in such eases. 

■ We, ' set aside the decree of ' the 'Subordinate Judge,^ The 
.appeal,' is allowed, and the. plaintiffs^ .suit .dismissed, on the 
ground that "it ought to have been brought in - the Small Cause 
Court of Kainpore Beauleah, and that , the Munsif had no 
Jurisdiction.^ The plaintiffs must pay 'the costs' of this appeal 
and of the proceedings out of which this .appeal' arises, .that 
US to 'say,.of the last hearing before .the Subordinate Judge. 

Appeal allowed . . 

■ , ' ,(1) The case was . accordingly not B. L. E, 7l7j where, however, the, 
reported in the Bengal Law Reports, order setting aside the decree , was 

, (2) Bee Tarim Churn MooJcer^ made under the IStli section of thct 
' jee Y,.Baj.a Furna Chandra Boy ^ 6 High Courts’ Act. 
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, : Before Mr, Justice G-lover and. Justice 3£iUe}\ 

; MOHMOHINEE .B'ASSEE (PLAiNtriFF) KHETTEE GOPAIIL DEF' 

, (DeFE2?I>A2?T). 

A2rpeal-^ Act 'XXVII of 1860 — Bej^odt of Security hj Ferson entitled to a 

■ Certijieaie, 

No appeal lies under Act- XXYII of 1860 on a question of tlie -deposit , of 
security l>j a person wlio lias been declared entitled to a certificate iiiuler 
tlie Act (1). 

A CERTIFICATE of administration of the estate of Boikiinto- 
natli Dey, under' Act XXVII of I860; was, on 22iid Januaiyj 
1875; gTaB,ted to his widow Mussamut Monmohiiiee Dassee^ in 
an application made hj her for the purpose^ which was opposed by 
one Klietter' Gopaiil Dej; on the deposit by her as security of a 
duly registered bond executed by her^ pledging a house worth 
Es* 800 and a Government promissory note for Rs. IjOOO. 
Subsequently it was brought to the notice of the Court ■ that' 
the Government note deposited as security belonged to the estate 
of the. deceased ; and the Court thereupon made an order, setting 
aside the order of January, 1875, and directing that 

Monmohinee ' Dassee should deposit security to the amount of 
Es7 lj500 ill tlie,^shape of property to which she had a legal title 
as owner, 

. Prom this order, Monmohinee Dassee appealed to ■ the High 
Court. 

Baboos Molmh Clmnicf Chowdhfi^^ Abimsh , Ckmuhr -Bmm'* 
jee and Bipmims Mookerjee for the appellant. 

, * Misceliaeeoixs Regular Appeal, No. 169 of 1875, ■ against an order., of tbe 
Judge of Zilla Patna, dated tbe 4th' of June, 187-5« 

: (If Bee ..Mussamut Boonea v. Bam amount of' security ' ordered to be 
2' AIL H. G. Rep., 146, where it deposited.; but that when an appeal 
was held that an ' appeal would not lie had been 'properly . instituted under,. 
'.:Uiider s., 6,, Act XXYII of 1860, merely ^ -s. 6,'the,' Court 'caiglit. vary the , order 

- the as to the security. 


... ,1875 ' . 
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Baboo Bhoioaii^ C/mm BnU ioi tba'iespoiideiit. , 

For: tlie res|)ondent a- preliininaiy objection ■ was taken; that no' 
appeal wonld lie under Act XXVII of 1860, oil ; a' 
taking* . security from ' a certificate-bolder, and in support , of tlie 
objection the cases of Rajmolimi C/iowdliram y , Bmohmdhoo 
Choto'dree . (1) and Banee Madlmb Mooherjee yy ' Mlmuinr 


Banerjee (S) were referred ' to. . ' 

For the appellant, the ease of 
Boondiiree JDossee (3) was cited. 

(1) Miscellan-eoits Regular Appeal, 
No. 68 of 1^1%, from an order of the 
Judge of Dacca ^ heard before Kemp 
and Glover, J.J., on 24ith April, 1872. 

■ — An order had "been made bj?" 
the Judge of Dacca, calling on Eaj- 
niohini Chowdhrain to deposit Es. 
10,000 as security before granting her 
a certificate under Act XXYII of 
ISGOj for the collection of debts due 
to the estate of her deceased husband. 
The High Court, on the grounds stated 
in the portion of their judgment cited 
(post, p. 129), held that there was no 
appeal from the Judge’s order. 

" (2) 8 W. E., 376. . 

(3) Miscellaneous- Regular Ajppeal, 
No, 82 q/ 1873, from an order of the 
Judge of the 2i,-PergiimiaJis,: heard 
before Jacicson and D. Witter, J.J,, 
on 2Qtk Jtdg, 1873.— Aa .application 
was made by Tarini Churn Erohrao 
for the grant to him of a certi'ficate 
under Act XXVII ■ of 1860. The 
application was' opposed by Bama- 
soonduree Dossee, who had also made 
an application for a certiiicate ; hut a 
question arose as to her identity, and 
an enquiry was commenced by the 
Judge, and the matter , postponed for 
the , examination of ■certain 'witnesses 
o,n commission. Before their , eYidence 
had been, I, taken," tbe' Judge, on .'recon- 
sideration, being ' of - opinion that he 
' hadASuflicie'iit ■ evidence ''before 'him' to 


Tarini CImm Brohm y» Banm-; 

enable him to decide the case, gave 
his decision, .refusing the certificate. 
From , this decision - Tarini Churn 
appealed to the High Court. Jackson, 
J«, in delivering judgment, said I 
have no doubt whatever that an appeal 
lies from the result of an enquiry 
or omission to make an enquiry under ■ 
this Act. Section 6 declares that the 
granting of a certificate may ''be sus- , 
pended by an appeal to the Sudder 
Court. I understand that to'"me'an '' 
that there may be an appeal, and that 
on such appeal the Court 'may suspend 
the granting' of the certificate, or n'lay 
declare the party to wliom, the certi- 
ficate should be granted, or may d'irect 
such /further p',roceedi!igs for the inves- 
tigation of the title as it ' thinks fit 
That it seems to' rae.. mereljr recognizes 
and . declares the power of the Court 
to- siiperiiitencl , the pi’oceedings' of the 
■ District Court, ' and enables parties to 
have ■ the benefit of that superin- 
tendence .by way ; of appeal. That 
being the case, I think it is impossible 
to doubt that we ought in tliis case to 
direct the completion of the en€|uirj. 

' I think the proceedings ' must go back 
t.o the Dis'trict - Co'iirt, , in order that 
the .enquiry may be completed, and 
the , J iidge determi'iie, after, hearing 
evidence and the arguments of counsel, 
which ^ party' .is entitled .tO' ' tire '. ■ ' certi« 
•ficate.” 
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Tlie judgment of the Court was delivered by 

Gloter^ J.— In, JtajmoMni Ghoioclrain v, .Denohundhoa 

ChoK'dree it JB decided that 6, which is the only section 
which refers to the right of appeal^ limits it to the question 
the grant of the certificate. This Court would be ■ able " to 
decide oii 'nppeul whether the- Judge had selected the proper 
"person to -give the certificate tOj but there is no section wdiicli 
gives any a|}|)eal with reference -to the amount of security whiek 
the Judge may think it riglit to demand from the applicant for 
a certificate, and there is no general section as there is in 
the cognate Act XL of 1858 with regard to appealsf^ 
And in Banee Madhiih Mookerjee v. N'ilmihwr Banerjee(l) it m 
said with reference to s. 6, — the intention of tlie section was 
to enable a person aggrieved by the granting of a certificate to 
some other person to come before the Sudder Court and appeal 
against such grant.” And the gist of the decision is that, except 
with reference to the grant of a certificate, there is no appeal 
allowed by the Act. 

Eefereiice however was made to a case which- is said to" 
inaiotain a contrary view — Tarini Churn Brokmo v, Bama- 
soondwree Dossee, In this case it is laid down that, under Act 
XX.VII of 1860, an appeal lies from the result of an enquiry 
or oiiiissioii to make such enquiry. But this enquiry or omission 
to make, enquiry seems to me to refer exclusively to the grant 
of certificates. 

The learned Judges say, speaking of s. it recognizes 
and declares the power of this Court to superintend the pro- 
ceedings of the District Court," and enable parties to have the 
benefits of that superintendence by way of- appeal.” 

This was with reference to an enquiry into tlie title to a cer- 
tificate wliicli the ■ District Judge had not completed, liaving 
delivered his judgment without taking all the evidence adduced 
by the parties;- and this, I have no doubt, would be a matter 
binding the proper |,)ersou to whom, a certi-ficate- S-liould be 
granted, which would allow of an appeal under s. 6. " ' 

: W; E., 376., "' ' 
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BIonmoiunTe power to hear an appeal as to any other matter than those 
whieli are connected with the propriety or otherwise of an order 
Gopaul^Dict, ttiade granting a certificate^ and there is nothing as it seems to 
me in the decision that in any way conflicts with the two pre« 

' yioiiisly quoted, 

I think tlierefore tliat we must dismiss this appeal I should 
have been willing to interfere if we could, have done so, for the 
J udge’s order seems to make it impossible’ for the widow ever 
to be able to take out the certificate^ and without it she cannot 



draw the interest on the Government promissory note, which 
is said to be and probably is iier sole means of living. 

Appeal dismished,'. .. 

ORIGINAL CIVIL, 

Before Mr, Justice Phear. 

EEMPRY AND ANOTHER V. SHILLIKGFORD and awotmee, 

Silb of Exchange Act {V of 1866 ) — Suit on Prommory Note 'payable by 
* Instalments. 

Where a promissory note is payable by instulmeiits, and contains a sti|'m!a-> 
tion that, on default in payment of ■ the first instalment, the whole amount 
is to become due, a suit to recover the whole amount on default made irr pay- 
ment of the first instalnient cannot be brought under Act V of 1866 (11 

Suit to recover the principal amount witli interest on a pro- 
missory note made by the defendants in Ihvor of the plaintiffs 
in the following form ? 

■ Jointly- and severally promise to pay Messrs. Hamilton 
and Co-, at their o.ffice in Calcutta, the sum of Rs. l,77'8-6-9, witli 
iiiteiest tliereon at the rate of 12 per cent, per a!ii.iu.m, by .two 
equal instalments^ on 1st .July, 1875, and 1st September, 1875, 

, (1) See on the similar point^- arising 2 B. L. R., O. C., 151 ; hi the.' matter 
on a. petition to enforce a specially of Ganpai Manihjl^ G Bom. H. 0. R., 
registered agreement, under s. 53 of O. 0., 64;- and Venithitlian.Gkeity 
the Indian Registration Act, 1866 , Moothiroolandi Cdwfiy, 6 Maci H. 
In the matte?'- of : Laclmipal' Singh ^ C, -E.,-4. 
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for . 'value' received/ aiid we agree lhat in case^ of our failing 
to .pay tlie first instalment^ the whole amount of Ah is note shall 
become immediately payable. 

J« L. Shillingforb. 

M. H* Shiblingford/^ ' 

' The plaintiffs were the members of the firm of Hamilton & Co. 

The defendants made default in payment of the first; instal- 
and on 13th Jiily^ ISfo, the plaintiffs instituted this suit 
under Act V of 1866 for the whole amount of the note with 
interest, stating in their plaint the making of the note and the 
fact of default in payment of the first instalment. A decree 
was now asked for on proof of tlie service of summons and on 
the usual certificate of the Registrar that no leave to defend 
the suit had been obtained, 

' Mr. Mafyrae for the plaintiffs. 

The Court remarked that there was no evidence of the non- 
payment of the first instalment, and, as- no evidence could be 
given under Act V of 1866, it did not appear that the whole 
amount was due^ and therefore the decree asked for dbulci n,ot 
be ..gi vein 

Mr. M.mnm contended, first, that there was nothing in Act V 
of 1866 to prevent S'liclr a suit from being brought under the 
.Act on a B'()tc3 in the , present form; second, tliat - no further 
evidence w.as, 'necessary here than was required in a suit on a 
note in the ordinary form, not payable by instalments. In 
.siicii a case there is nothing on the face of the note to show that 
any tiling is due on it: and the Court accepts the fact that the 
aiiioiiut claimed is due from the- s.tatement in the plaint that it 
is so, and tli-e non-appearance of the defendant, a'fter sum,moii 3 
had been -duly served O'li Inm, "to deny the 'Statement. .So here, 
.the: :de.fen(lants, uiidertaking .by their .note that' if .the .first 
.;iiistaMeiit.is not'., paid on due date the'wliole amount, is to becoiiie. 
-pay able.,. the plaint. states that the ■firs.t instalment -w-as' not paid 
on ;',diie da tlie'- defend'ants ' do, not ■ deny' that statemen't. 
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Ifc is submitted that a decree can therefore .be gi?eii for the 
wliole aiiioiiiifc without further evidence. 

. Cw\ adi\ vult 

PheaRj J. — I think tlie Act was only intended to apply to those 
cases in wliiGh the bill itself together with mere lapse of time is 
sufficient to establish for ' the plaintiff u primd Jade right to 
recover. 

In this case the plaintiff is obliged to allege the oeciinreiice 
of another fact besides the lapse of time since tlie making of 
the billj namely, that the first instalment lias not been paid, 
which fact is necessary according to the terms of tiie^ bill in 
order to complete the plaintiffs’ right to sue. There is no 
evidence before the Court of this fact, and I do not think the 
Legislature intended that the summons served in the forms 
prescribed by Act V of 1866 should have the effect of enabling 
the plaintiffs’ statement of tlie fact in his petition to prevail 
w'lthoiit evidence. 

It is argued that the day for the paynieiit of the first i'ostal- 
Blent being past, it would be incumbent on the defendant to prove 
payment in answer to any claim for that alone ; and that there- 
fore this instalment must be taken to be unpaid until 'the 
■defendant proves the contrary, which he is not allowed to do in 
tliese proceedings. But this .argume-ut I think involves a 
slight error. , The lapse of time alone siiflices to establish that 
the first instalment is due to the |)laiiitifF : but it does not give 
rise to '■ any presumption either way as to payment: onl j . in 
a suit for that' instalment, the money being shown due, the 
burden, of proof on the contest is shifteiL . There being, tliea 
HO presumption 'that the. instalment is not ..paid, u fortiori tl:'ie.re 
is no pres.umption that the second instalment Is due. In short, 
there is ,11.0 .ground .of presumption or ev'ideiice on . wliich the 
contingency, required to complete the. plain tiflkV right of action, 
has ha|'»peii.ed, and I don’t, think, as I: have already said, , that the 
procedure of Act V of 1866 ' wu'is in tended to e.i'i able 'tlie. 
plaintiff to succeed on his own allegation merely. 

I cannot give the plaintiff a decree as the case now stands,, 
but a fresh summons as under Act VIII of 1859 nia.y issue. 

Attorneys for the plaintiff : Messrs. Orr and Harris .. . ' ' 
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PPJVY COUNCIL. 


BAUTIN DOOBEY and others (Defendants') v, BRTJ BHOOKUN 
LALL AWUSTICPlaintifp.) 


P. 

18^0 
July 2 &. ' 3 .- 


[ On appeal from the High Court of Judicature at Fort William in Bengal.] 

Hindu WidoiD—Sale of Eighty Title, and Interest of Widoiv — Execution of 
Decree — /Irrecrrs of Maintenance — Rights acquired hy Auction^ Purchaser^ 

C\ a Hindu, inherited from his father property charged, under the Mitak- 
shara law, with the maintenance of N, his mother, C dying without issue, his 
property passed to D, his widow, who allowed the maintenance of N to Ml 
into arrears. N brought a suit against D personally for the amount of the 
arrears, and obtained a money decree, in execution of which D^s right, title, 
and interest in the property left by her husband were sold. Neither the 
decree nor the sale proceedings declared the property itself to be liable for 
the debt. In a suit by the I'eversionary heir of C, after the death of D, to 
establish his right of inheritance to, and to recover possession of, C's estate, 
Held, that the purcliaser at the execution-sale took only the widow’s interest, 
and not the absolute estate, and therefore the plaintiff was entitled to recover. 

•Appeal from a decree of a Division Bench ( Loch and 
Ainslie, JJ.) of tlie Calcutta High Courts dated the 22 ik 1 
March, 1872, reversing a decree of the Subordinate ■ Judge 
of Gvtij dated the 13th June, 1871, which dismissed a suit 
brought by the respondent to establish his right of inheritance 
to, and recover possession ofj certain immoveable property as 
heir of his cousin CMntamun Awus'ti. 

The facts r^re siifBcieiitiy stated in the report of the case 
before tlie High Court (1), 

From that decision the defendants brought the .■ present 
appeal. Baijiin Doobey, the principal appellant^ having " died 
while tlie appeal was pending, the name of his brother and 
representative, Ilazari Doobey, was substituted, on the record. ' , 

Mr. Leith^ Q. C. (Mr. <7. Arathoon with liiiii) ' for the 
appeliaiits:— Net Koiiwar’s claim for maintenance was a general 
charge on her imsbaod Muddun Mohun^s estate and on every 

* Present J. W. Colvile, Sib B. Peacock, Sir' M. E. Smith, asb 

SlE R. 'P. CODLIEE. 

(1) '15 B. L..R., 145 note.. 


o 



IM: 


THI^l INDIAN LAW RMORTB. 


[¥OL^I. 


■ 1875 

Baijun 

Doobby 

BkmBhookun 
Babb, Awusti. 





pk’fc of , it The Bon-pajmeot to her of maiiileiianee bj 
Doorga Koiiwai% who was in possession of the estate as Chiiita- 
iwin’s iviclowj, reiulered the estate itseif^^, and not nierely- the, 
interest of Doorga^ liable for sale. The suit and decree were 
against Doorga^ not in her personal^ but in her represeiitative 
capacity, and the sale in execution of tiie decree ' was con- 
ssqiieiitly not .merely of -her personal interest but of . dlie 
absolute estate. It is true tiuit the proclaraation of sale only 
sets forth that the right, title, and interest of the jiidgiiieiit- 
debtor would be sold, but the proclamation refers to the decree, 
and inteiKling purchasers were cntitld to look at the decree to 
see what in reality was the subject of the sale. On looking at 
the decree, it would be seen that the judgment-debtor had been 
sued, not on, a personal debt, but as being in possession of an 
estate which was chargeable, into the hands of whomsoever it 
might pass, with the maiutenance decreed. The case falls 
within the provisions of s. 203, Act VIII of 1859. Boorga 
was the representative of the deceased Chiiitamiin, and the 
decree against her might properly be executed by the sale of 
the property derived from him. She was liable so far as there 
were assets,. In support of the contention tliat the auction* 
purchaser should, under tlie circumstances, be lieki to have 
f,ake!i an absolute estate, the cases of Isium Ckiimier 3Iitter v. 
Btihsh Alt Sowd{tff7.ir (1) ^ Tarahcmt Bhutiackarjee v. Zuckhee 
Bubea (2), Tikiek- Chimder CIuickeThuttii v. 3iu(hhm 3Iohtm 
Jmg.ee ,(3), Anuncl Moyee Dossee v. Moheudro Naram Doss (4), 
and The Bhnager of the Durbinmga Raj w Alakarajaii Coomav 
Ramaput Singh (5) w^ere cited, 

Mr. y. H, Cotme^Q^, C. and Mr. i?. IFood for tlie respoiideiit.— 
We admit that the maintenance of Net Koiuvar was a general 
charge on the whole estate of Muddiin Mohiin. The genera! 
right to such maintenance under the Mitakshani law is uiiqiies* 
tkmable. The case dose not fall witliin the provisions of 
s. 203, Act Vm. of 1859. The argument for the ap|)ella!il3 
rests on a fallacy in the equivocal use of the terms represeuta- 

(1) Mars., 614. (4) U W. IL, 264. 

(2) 2 Hay, 8, ' ( 5 ) 10 B. L. It, 294; S. C., 14 

(3) 15 B. L. K., 148 note. Moore's I. A., 605. 
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■ tl?e^ and assets.’ A widow may' be sued as represeBtative 'of 
' her cleceasecl liusban^ on a debt contracted by him* ■ It was not, 
however, as the representative of Chintamim tliat Doorga- was 
liable for the maintenance of Net. Kon war , but ns being in.pos- 

: session' of the estate charged with that mainteiiaiice. It ■ was in 
respect of her own enjoyment of the estate' that her liability 
arose, and not as representing some one else who was bound and 

had failed to pfw. The maintenance was payable out of the 
revenue whicls Doorga drew from the estate, and which was 

amply sufficient to m.eet the charge. The cases of Islian Chm- 
de?^ M titer V. Buksh Ali Sowdagar{\) and The Manager of dke 
Burhhtinga Raj w Maharajah Coomar Ramaput Singh ( 2 ) onlg 
establish that the 'Courts will not hold themselves fettered by 
the terms of a notification or certificate of sale, but will con- 
' struie these in conformity with the real character of the decree. 
Ill the former of tlie cases cited, a widow was sued as guardian of 
her minor son on a debt contracted by her deceased hosband, 
the father of the minor. The decree referred to the debt as 
on a bond of the deceased. The notificittion of sale erroneous-* 

' ly, described the property to be sold, as the property of tlie 
widow, although in another place it stated that what waS' to be 
sold was the right and interest of the debtor. The Court held 
that, as tlie widow had been sued as representing her son, the 
decree ‘ivas really a decree against the' son, and that it was. 
the rights .and. interest of the son which had, in fact, been 
sold. ■ In the other case, the claim was made against a- widow 

■ as '.heiress and represe.ntative of her deceased husband in res- 
pect of , a debt contracted by him .in 'his life-time, and' it was 
held that the estate of the deceased was liable i.n execution of 
the 'decree obtained against the widow.' B'lit, in the present 

.. case.,' th.e Court luis to deal with a debt incurred by the ■widow, 
lierself. , TliC maintenance 'ivas notin arrears at tlie time .when 
. Chijitamiin, died. Doorga was sued, on her own ..debt, Hot' on 
her Imsbancrs. . As to the interest which passes, .in execution 
of a , rne.rely jie'rsonal de.cree . against a widow, see Greeschunder 
:/ Rahooree v. Mamlal .Sirkar (.3), Kutomogee Dossee w Frosonm 

■(1) Mar,, 614. ... ,.(2) 10 B. L.vE., 294 ; ' 'S. C., 14..'Mo'.ore’s:-L A, 605. 

... . .(8) 1 .Win., 145 f'.see.at p. 151, ■, 
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Naniin Chowdhiy (1)^ and. Nugender Chimder Gliose y. :Sree^ 
mtdtf Kmninee Bossee (2 ). . The last of these cases was tiecidetl 
by the Privy. Goiiocilj and is closely parallel to .the present case. 
The cases of Tiluck Chimder Chtickerbutty ¥. Bliiddim Mohtm 
Joogee (Z) and Ammd Moyee Bossee v. ■ Blohendro Narain 
Boss (4) ilepeiici on the special law- applicable to tlie sale of 
tenures for arrears of rent.- iiiuler the provisions of Act, X of 
185.9 and Act VIII of 1835. 

The suit for maintenance was not brought 'against DooTga.iii 
a representative capacity, nor was it broiiglit as against assets. 
Except the mention of her being in possession of her luisband’s 
assets, there was nothing in the plaint to show that she was sued 
in any other capacity tliaii as holding a widow’s interest in tfie 
estate. The plaintiffs claim was not to be paid out of assets 
but to be paid by the holder of the estate. The High Court 
have observed in their judgment that if Net Konwar desired 
to push her remedy beyond the life-interest of her debtor, she 
ought to have made the heir expectant a party. ” We do not 
rely on that remark, but wm say that if the plaiiitift^ souglit to 
charge the estate itself, she should Iiave done so in a suit prof)er!y 
framed for that purpose. Bus assuming that to be a .suit in 
w’hicli there might have been a decree against the corpus of the 
estate,. it was open to tlie plaintiff to waive i'ler rigdit to a decree 
against the estate, and to rest satisfi.ed with |>ersoiKii relief 
against Doorga. [Sir B. Peacock. — If tliere were assets, 
the plaintiff might limit herself to assets.] W% go fiirtlieiv 
The plai.nti'ff might limit her decree or the execution of it to, the, 
mere personal remedy. . The decree-holder might be content to 
sell .only t!„ie widow’s life-interest When the position of . the 
execu,tioii-creditor, is considered, as being himself tli,e,re,ve,.rsioi,i« 
ary !i,eir,, it is impossible. to : suppose that he iiitendecl to sell, his 
own: reversionary right. That it was the- reversionary heir who 
was executing tlie decree was - in- itself an indication that ihe 
execution involved the widow’s life-interest .only; There was 
besides express notice in the proclamation a!,id ,<miiditions of sale, 
that the rights and interests of \ the ■ Jutlgmeiit-de.b ami 


(1) 6 W. R., 301 

(2) !1 Moore’s 1. A., 241. 


(3) 15 B. L. R.j 143 note. 

(4) 15 W. R.,264. 
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not those of ally otlier person, were to be sold. The , terms .of , ^ 1875 ., ,: ., ' 
the aiictioii-piirchaser’s application for a certificate of sale show ilwro”' 

iOoOHifi'Y' 

that he knew he had bought only a life-interest. He must have ■ u. 
known from the price at wliich the property was sold tlmt ' he 
was not buying the absolute -estate. As to notice of equities, 
and the title taken by a purchaser'at a Sheriff's sale, see Goiir- 
wionee Dab ee v. (1). 

Mr, ill reply referred to the case of Tarakant Bhutta^ 
charjee v. Luckkee Dabea (2), and contended that the decision 
ill the case of Nugender Chunder Gkose v. Sreemuitg Kaminee 
Dassee (3) was distinguishable as resting on the construction 
to be given to the special provisions of s. 9, Act I of 1845. 

The judgment of their Loedships was delivered by 

Sir B. Peacock. — This is a suit brought by Brij Bhookun , 

Lall against Baijiin Doobey, to declare bis right to the iiiherit- 
aiice of Lot Moran wan and to obtain possession of that estate. ' 

The plaintiff claims the estate by right of inlieritauce from 
Chiiitamun as reversionary heir after the death of Doorga 
Konwar, the widow of Chintamun. The defendant claims by 
purchase under an execution of a decree against Doorga, the ■ ; 
widow, and the question is, whether, under that decree, o.nly ' 
the .widow’s' interest, or the absolute estate, was sold. If only ' 
the widow’s interest then upon, the death of the ividow the ■ 

'plaintiff succeeded to the estate, as reversionary heir of Cliin- 
tainuii,. and ,is entitled to recover; if, on the other hand, the 
whole interest passed under the sale, then the plaintiff as re* / 
.versionary heir upon the deatli of the widow took no interest, 
but the estate passed to the defendant Baijiiu by reason of his . 

,, purchase under the decree. 

Now it appears that Sheo Churn and Miiddiiii Mohiin, two 
brothers, .the sons of Deo Ki'shen, -separated in estate. Miidduii' 

Bloliun took one share of the estate and- Sheo Churn the other. 

'-'Muddun M-ohun,, therefore obtained a -'separate estate. .The' ^ 

(l}2Tay. 83; atp.109.- ' (2) 2 'Hay, 8. ." ^ 

- - ■* (3) 11 Moore’S'-I. A.,,24!, ', 
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lauds are sitoufe ia the District of Q-ya, aiicl ■ are'siibject: to 
rules of the Mitakshara law. . Modduii B-Ioiiiio having got this 
separate, estate died leaving two sous. Balgobiiid and . CiiiiitJi-' 
iiiUis; Balgobiiid died cluidless, and the whole estate ; came to 
Chiiitamuu. Chintaininrconsecjueiitlj acquired the estate bj 


inheritance^ and it was ancestral estate derived from tlie 'failier^ 


Miiddiin Moliiiii. Chiutamim died ehikllessy , leaving two 
widows^ Doorga Kouwar ■ and Eadha K on war. M iiddun' Moliiiiij 
the fatheFj left a widow^ wdio was the niotlier of Chin tam tin. 
The niotlier^. Net Konwaiq the. widow of MiicMiiii Mohiin 5 ivas 



entitled to be maintained out of the estate held liy Chiiitaniiiu, 
The maiiiteiiance of Net Kouwar^ the widow of Muddtiii Mohiiiij, 
was a charge upon the inheritance ' which came from Med'dtiii 
Moliiim The liability to maintain the mother passed to'Cliiiita- 
,mu!i when he got the estate of his father, and when the estate 
passed froni Chiutamuo to his widow^ the liability to maintain 
Net Koiiwar still attached to tlie inheritaiicej and D oorga was 
lioiiiicl to maintain her out of the inheritance. It appears that 
she allowed the maintenance of the mother^ wliich Iiaci been 
fixed by the two brothers at Es, 200 a year, to fall l,iito arrear 
for about five years, making Rs. 1,000 for the five years, 
i'll consequence Net Kouwar brought a suit against her per- 
sonally for the amount due for maintenance with interest. 

The plaintiff obtained a decree, whereby it was ordered that 
the plaintiff should recover' from the defeiiclaiit on .aecoaiit of 
her claim sicca Rs. l,033-5”6, . which is eqiiivaleiit to Gods 
Rs. : 1,. 102,-3-6. The plaint prayed that the defeiidaiit be 
ordered to pay that amount, and by the decree it was orilereti 
that the plaintiff do get from the defendant that aiiioiini;. 

Now the decree being a personal decree against the 
widow, according to the' case of J{isimni)?/ee Dossec v. 
Prmonno Narain dtotodhry (1), .all that' would be soM 
under it was the interest' .■ of "■ the' wfidow. It was .there 
held that where only the- rights and interests of a Hiiidii 
widow in the property left', by her husband were sold in execu- 
tion of a decree against her on account of a debt contracted 
by heiq and neither the decree nor the sale proceedings declared 


(1) 6 W, IL, 304 
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tlie property itself liable for the debt^ the porchasor obtained 
an , interest in ■ the estate only during the *widow^s lifetiinet 
This was a personal debt of the widely and there is nothing to 
show that the estate of Muddun Mohun was charged by the 
decree* The sale against her in discharge of her personal' 
liability was of the interest wluch belonged to liei% and not 
of the. estate v^^hicli belonged to ber luisband. It was tlie 
widow^s property only that was liable to be sold^ or was soM'^ 
ill discharge of her personal debt. 

The notification of the sale under the decree was that a sale 
would be held of whatever right and interest the judgment- 
debtor liad in the estates. It does not say that it is to be 
levied by sale of the husbamrs assets^, but that it is to be 
realized by the sale of whatever riglit and interest the judg- 
ment-debtor liad in the estates.” Then it is specifically 
pointed outs ‘^Besides the right and interest of the judgment- 
debtor the riglit and interest of no otlier person will be sold 
at tlie said auction.” The right and. interest of tine jiidgiiient- 
debtor which was to be sold, was. that to which she was entitled^ 
that which was liable to makegood her default in non-pay in ent 
of the maintenance. The sale took place under tliat notifica- 
tion, and it is clear, if that is important, that Brij Bhookun, 
the plaintilf, understood tiiat what was to be sold was the 
widow’s estate, not his own reversionary interest as the heir of 
his uncle. ■ He wanted to sell the widow’s estate, not liis own 
interest. The real question is what was liable to be sold under 
the decree, and what , in fact was sold. ■ The purchaser may 
have ' Made a 'mistake. He may have tliouglit that the Court 
was selling something which they did not sell,, but lie was 
iiifomied distinctly by tlie notification that the Court was selling 
the interest of, l!ie defendant in the estate, and that besides' that 
iiiterest' iiG other interest was being sold. The appellant having 
piiixdiased the interest- of the judgment-debtor, obtained a certifi- 
cate of the purchase, which 'Stated that whatever right, title, 
and interest, tiie judgment-debtor had in. the said property bad 
ceased from the date of the sale, 'and' had become vested in the 
'.-auction -purchaser. 

It a|)pears therefore , to tlieir LoixMiips that what was ioteiidetl 
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to be sold was the widow’s interest only and:' aol tlie absolute ' 
estate in the lotj, and that^ consequently, upon the , death of, the 
widow, the lot' descended to the plaintiff a& the' reversioimry 
heir of her husband, and that the purchaser did not obtain the 
absolute estate^ but only the widow’s interest in it, which' coii-^ 
tinned only so long as the widow lived. 

Several cases have been cited. ■ Tlie first case which /.was 
referred to was the case of Ishan Chtinder Mitter y. B-iiksh 
AH Sotvdaffur (I). That case was fully gone into, and it was 
explained in the course of the argument that the suit was 
.against the widow not in her own right as widow, but as 
.representative of her son. In that case tlie widow h.ad no estate 
at all to be sold, and when the decree and the order foi*' sale, 
•are examined, it is clear that what was intended was the sale '" 
of the interest of the debtor ;■ that was the interest of the ' son '• 
to wliom the widow w^as the guardian; and when it was said 
that the interest of the defendant was sold, the widow’s interest 
was not iiiteiuled, but the interest of the person wlio was liable, 
and that was the son. That decision wnis referred to ' and 
approved by this Board in the case of The 31tmaffe7^ of the 
Durhhtmga Haj v. 3Iaharajah Coomar Rcimaput Sirngk (2), It 
appears to their Lordships that those cases are no authorities to 
show that, under the judgment and execution in this case, any- 
thing furt.lier passed to the purchaser tluin the widoiv’s interest. 
Then two cases were cited, one . Tiluh Chimder ChuckerhtiUy ¥• 
31uddtm Molmn Joogee (3). That was' a ve.ry clifie rent case 
from the present. It was there held, that wdiere a widow’’’s 
estate is sold for arrears^of rent, it. is not merely tlie wido.w.’s 
life-interest that is transferred, and the reversionary lieir cannot 
follow the estate after her death.” There the widow was sued 
for rent under Act X of 1859. S. 105 of. that Act .enacts that, 
“if. the decree, be for an arrear of .rent, .due in respect' of aa 
niider-tcnure which by the ■ title-deeds or the .custom of the 
country is transferable by sale, the judgment-creditor may nni.ke 
application for the sale of the tenure, and the. tenure may tliere- 

(2) 14 Moore’s I. A., 605 ; S. 0., 10 B. L. E,, 294. 

- (S.) ■15-B. L. 'li,, 143 note. 


( 1 ) Mar., ei 4 . 
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iipoB' be broiight to sale in execution of the decree.^'’ The rent .t875/ 
was clue to the hiBcllord. He recovered <^1 decree, and under ■ Batjun 

„ . . , Doobry , 

It the tenure, not the widow’s interest, was sold. vy 

mi ' 1' 1-1 . T 4 14 BruBhookun 

, i he. other Ga..se which was cited cvas Anurtd Mopee Dossee v, Lall Awusti. 

'..MWkendro Naraiu Doss (1). That was the case of a .suit. 

brought for arrears of rent. 'It' was there held, that when 

neither ' tlie Hindu widow who has succeeded by inheritance, 

nor tire reversioner, chooses to pay the arrears of rent whicli 

have fallen due upon a tenure, the tenure, if sold for such 

arrears, passes to the purchaser by the sale;” that is to say, if 

the rent is not paid, the tenure is answerable, and tlie landlord 

lias a right to look to the tenure. Tiiose cases therefore are 

not at all applicable to the present and are no authorities in 

favor of the defendants. 

Tlien another case wnis cited which, in their Lordships’ 
opinion, bears out tlie position already laid down. Itls Nogendro 
Cktmde?* Ghose v. Sreemutti/ Kaminee Dossee (2). It was there 
held that the decree in that case was not a decree against the land 
but a personal decree. It bears out the view whicli their Lord- 
ships have taken witli regard to this decree, that it was a 
decree in a suit against the widow personally ; that the decree 
was against her personally; that the attachment was , to sell 
her property, that is, the interest .which belonged to her in tlie 
estate, and which was liable to make good her default ' 

Looking, therefore, to the whole case, their Lordships are of 
opiiiion that the decision of the High Court was correct, and 
they will humbly recommend her Majesty tliat that decree be 
affirmed, with the costs of this appeal. 

Appeal dismissed. 

Agent for tlie' appellants : Mr. T. L. Wilson. 

Agent for the respondent; Messrs.' Witkins mil Lattep. 


{!) ,15 W. E., 264 


(2). 11 Moure’s I. A., 2.4.1, see |>- 257. 
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Before Mj\ Justice Phem\ 

THAKOOE KAFILl^ATH'SAFlAI (Plaintiff) i?. THE GOTBRM« 
MEHT (Dependant), 

Appeal to Privp Couiwil — Dismissal of Appeal for Default in Deposit of 

Security, mid in transctHhing Record— ‘Act VI of 1874, ss. 11, 14, 15, 

On an application to stay proceedings in an appeal 'to tfae Privy Coiincfl, 
wbiob had been presented on 2nd July, 1874, from a, decision of the Higli 
Court on its Original Side, it appeared that no deposit had been made by 
the appellant to defray the costs of transcribing, ^"C., as provided by s. IIj 
Act VI of 1874; that no steps had been taken to prosecute the appeal; sncl 
that 110 security had been deposited for the costs of the respondent, since the 
petition of appeal was presented. The Court granted a rule calling' on the 
appellant to show cause why the proceedings on appeal slioiild not be stayed, 
and on his not appearing to show ^cause, ordered that the apjpeal should be 
struck off the file (1). 

In tliis case^ wliich was decided by the HigbCourfc (CoiicIi,C. J. 
and Bircii, J.),, in its original jurisdiction^ on 5tli Slay., 1874, an 
apj'ieal to Her Majesty ia Co-iiacil was presented by the plaiotiff, 
on 2 ik 1 Jiily^ 1874^ and a certificate was granted, tfiat the app)eai 
related to property of a value exceeding iis. 10,000^ .and 'was a 
fit one for appeal. 

On 13tli January, 1876, an application .was made by the 
Advocate’^Gentfal^ offg. (Mr. Patd)^ 'for a rule calling on the 
appellant to show cause why the proceedings in . the appeal 
sho'iiid' not be stayed, or such other order made as miglit seem, 
|)roper. The , application was supported by the affidavit of the 
Government Solicitor tliat the plaintiff had, as a{>i>eartHl from a 
certificate from the Registrar, made no, deposit to defray tiie 
cost of translating, transcribing, and transiiiittiiig liie record in' 
the suit to the Privy Council" as required by s. 11, cL'6, of Act 
VI of 1874, relating to appeals to the Privy Council; that, as 

(1) See Gohardlum Barmmio M,Mamm S'B.L.E., O. G.j 126; 
S. C. on appeal, 5 B. L. R.,-76. 
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appeared from' the same certificate, he had iiotj since filing his 
petition of appeal, taken any steps to proceed 'therewith ; and 
that he had not deposited security for the costs of the re'spond- 
ent in the said appeal 

' A rule was accordingi}?- granted, and an affidavit of service 
of the rule on the appeilaefs attorney was filed. 

The Sia7idmg Counsel (M.r^ Kenned'^) now applied that the 
rule might be made absolute^ 

The appellant did not appear. 

The Standing Counsel submitted that, although there was no 
express provision either in Act VI of 1874 or in the rules of 
the Court for the stay of proceedings in such a case as the 
.present, the Court had power to make an order staying the 
proceedings, S. 15 of Act VI of 1874;, providing for stay of 
proceedings, apparently only applied to the failure to obey an 
order to deposit further security, but its provisions might well be 
extended to a case where no security at all had been deposited 
within the time limited by s. 11. The rules in force before the 
passing of the Act were not repealed thereby, see s, 22. 

Phea'r, J., ordered that the appeal should be struck off the 
file. 

Application granted^ 

Attorney for the respondent ; The Government Solicitor^ 
Mr, Sanderson. 
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ICRISHNA BEHARI ROY (pLAiwTiFr)' ,t?. BOT^YARI ' LALL ROY a^b 
' A OTHER (Defend A ists). 

[Oo appeal from tlie High Court of Judicature at Fort IVilliam in Bengal.] ... 

Fill of 1859, s. 2 — Cause of Aciion — Res Judicata, 

as adopted son and heir of instituted a suit to set aside certain 
putni leases, under which certain -persons claimed to hold lands which had 
belonged to G. The defence was, that B was not the legally adopted son of 
<?., and an is.siie on this point having been settled, ii, who claiiiiecl to be the 
reversionary heir of (?, was made a defendant under s. 73 of Act VIII of 1859;. 
and it was eventually deckled in that suit that B was the duly ' adopted- sou 
of G. Held, that a subsequent suit by K against B to set aside the. adoption 
could not, on the priimiples laid down in the case of Soorjee'moiiee Dayee v. 
Sndda:mmd MoJmpatter (1), be maintained. 

Kriparam v. Bhagawan Das (2) overruled. 

Appeal from- a decision of the High Court of Calcutta.^ 
(Kemp ai.Kl Gloveib JJ,)? dated 4tli January^ 1,873. 

"■Mi% £• Oave^ Q, C 5 and Mr. Horace Smithy .for tlie 

appellant 

.Mi\ Leiiky Q. C .3 and Mr. Dopiey for the respondents. 

Tlie .facts of the case and the arguments are sufliciently- statetl 
ill the jutlgiiient of their Loebsh-ifs^ which was cle.Ii¥€recl by 

■ Sir M. E. Smith. — This was a suit liroiiglit by the 
appellant^ claiming to be the heir of G-oiirsooiuler lio}% to set 
aside an adoption of tlie respiondent Biunvuri Lalf, alieged to 
have been made by tlie widow of Goursoonder iloy. One of 
the defences set up by Buuwari Lall and by his mother, who 
was joined iii the suit as a defendant, wuis that the question of 
the validity of the adoption of Buuwari Lull had been ulreatly 

* Fresmii Bib J. W. Ooevieb, Sib B, Peacock, Sie M. B. Smith, ani> Sis 

* li, F. COEEIBE. 

( 2 ) 1 B. L. E,, A. C,j 


(1) 12 B. L. R., S94. 
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ciecided ill. a. former suitj to which. the present appellant Krishna 
•Behari lioj w 'a parfey« ' An issue was raised upon that 
defence* How it appears, that a former suit had' occurred which 
, was- of this nature : Bimwari Lall had brought ■ an ■ actioii 
against. 'Some patiiidars. who claimed 'under' patni. leases 
' granted by his adoptii/e mother. The ground on which he 
sought to set aside the leases was^ that she had exceeded her. 

' power , in granting them, inasmuch as she had only a widow^s 
estate. It is not necessary to state more respecting the object 
of .that' suit. An issue was raised in it upon the question 
wlietlier Buiiivari Lali had been validly adopted. The present 
iippellant aiul plaintiff Krishna Behari E.oy intervened in that 
.suit, upon the: ground that he was the heir of Goursoonder Roy, 
■and, as the heir, had a right to intervene to dispute the title of 
Buiiwari Lall as his adopted son. It does not appear very 
clearly at what period of the suit that issue was raised— whether 
before or after Krishna Behari Roy intervened — but undoubt- 
eclly it was raised, and is in substance the same as- the issue 
raised in the present suit The issue was tried, and the Prin- 
cipal Sadder Aineeii found against the interveiior aiid in favor 
of the adoption. He also found in favor of the patnidar that 
the patni could not be set aside. The patnidar luiving a 
decision in ' his favor, was, of course, satisfied with that decree ; 
but Krishna Behari Roy being dissatisfied with the finding upon 
the issue as to the adoption, appealed to the Civil Judge. On 
Ibis appeal tlie" decision of the Principal .Sudder Aiiieen was 
'affiriiieci. Again .lie appealed from, the Civil Judge to the Higli 
G.oiirl, wdiich, after fully hearing the '.case upon the -issue of 
adoption,' affirmed the decisions of the Courts below. There 
exists, therefore, a final and complete judgment upon the issue 
raised either at the instance of Krishna Behari Roy, or which 
lie adopted, on the very question which he seeks again, to .raise, 
in this suit , ' ... . ’ 

" Both' the. , Courts below have held- that the present suit is 
barred ..by '.'reason of the judgment in -the former oiie.^ ..The 
grou'iid.'.'of the present.. appeal is that 'they are wrong, inasmuch 
.as ■ it:' .'is . said, that the .■ case doe-s n.ot - come within ,.s. .2 ■ of . 
,;.Act ; V^^^^ 'How the 'section' is ■ this :~^^Tli.e .. 'OlvB 
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Coorts shall not take cognizance of any siiit'broii:g!it on a cause 
of action Tvliicli shall have been heard and determined by a 
Court of competent Jurisdiction in a former suit between the 
same parties or between parties under whom tliey claim,” Their 
Lordships are of opinion that the expression “cause of action” 
caniiot.be taken in its literal, and. most restricted sense,. But 
however that may be, by the general laWs where a materiar issue 
has been tried and determined between the 'same parties in a 
proper suit^ and in a competent Court, ,as to the status of one 
of them ill relation to the other, it cannot, in their opinion, be 
again tried in another suit between them. 

It is not necessary for their Lordships to go at length into the 
reasons for their decision, because those reasons appear in a 
recent judgment of this Board in the case of Soorjeeinonee Dmjee 
V, Stiddanund Mohapatter (1). In that ■ Judgment it is said, 
after reference to the second clause of Act VIII, “ Their Lord- 
ships are of opinion that the term ^ cause of action® is to be 
construed with reference rather to the substance than to the 
form of action, and they are of o|)inioii tin at in this case the 
cause of action was in substance to declare the will invalid, on 
the ground of tlie want of power of the testator to devise the 
property he dealt with. But even if this interpretation ivere 
■not correct, their Lordships are of opinion that this clause in 
the Code of Procedure would by no means prevent the operation 
of the' general law relating to res judicata^ fo'iiiided on the 
principle * nemo d.ehet bis vaxari pro eadem causcL^ ' Tliis' law has 
been laid^' dow,n by a series of oases in this country with which 
the profession is familiar. It has probably never, been .better 
laid down tlian in a case which was referred of Grefforp \\ 
31olesiDorth (2), in which Lord Hardwick held that where' a 
cpiestioii was necessarily decided in effect, tlioiigli not express 
terms, between parties to the suit, they could not raise the same 
question as between themselves in any other suit in any other 
form ; and that decision has been followed by a long course of 
decisions, tlie greater part of which will be foiiiul noticed in the 
very able notes of Mr. Smith to the case of the Duchess qf 
Ikinffsion^^ ( 3 ). 

(1) 12 B. L. ii., 304 . ( 2 ) 3 Atkyiis, 626. (3) 2 SmitlAs L. 0., 6tli eci, 678v 
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A decisipii of tlie High Court of Bengal lias teen' referred 
to^ the case of Kriparam v. Bhagmmn Bm (1), as having a con- 
trary tendency. All their Lordships desire to say of it is that, 
as reported, it does, not appear to be consistent with their jodg- 
ment in the former appeal to which they have referred, nor with 
their opinion in the present case. The decision is of so recent 
a date that they desire to say no more upon it. 

Oil reference, to some notes of Mr. Brougliton on this section 
of Act VIII of 1859, it appears that the decisions have not 
been uniform in the Courts in India. Several of them are 
opposed to that referred to. 

It was suggested by Mr. Cave that the former judgment 
ought not to be binding, because certain witnesses having been 
examined before the present appellant intervened in the suit, he 
was refused the opportunity of cross-examlniog them. Their 
Lordships think that such an objection is no answer to the 
defence arising from the former judgment. If there had been 
any miscarriage of that kind, the matter was one for appeal in 
that suit. The objection does not appear to have been raised in 
the appeals which were successively made in that suit to the 
Civil Judge and to the High Court; but whether it waS' so 
raised or not, their Lordships think that they cannot affect the 
operation of the final judgment, which must be taken to have 
been rightly given. 

In the result, their Lordships will humbly advise Her Majesty 
to dismiss this appeal, and to affirm the judgments below with 
costs. • ' 

Appeal dismissed. ■ 

Agents for the appellant: Messrs. Wathins and Laitey, 

; ^ Agent for the respondents : Mr. T. L. lV^Zsol^. 

(I)IB.L.R, A C, 68. In tlieir Shaikh Rahmatiilla v. Shaikh SaruU 
Lordships’' printed. judgment the case ulla Kagchi. 
referred to is incorrectly given as 
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Before Mr. Justice Phear. ,, 

GABRIEL MOEDAKAI:(akd another).' 

Succession Aei (X of IS65), s. 6^ --Revocatwii of' IFziZ — Lawful Poiifgaitiauf^ 

31arriage. 

The will of a Jew, made 'sitbsequenfclj to bis first marriage, but previously 
to a seo^)iKl marriage in tbe 'lifetime of liis first wife, held to' ■ be revoked by 
such second marriage under s. 56 of the Succeesion Act (1)., 

Gabriel Ezra Gabriel, a Jewish inhabitant of Calciittaj 
died on the 18th July, 187:5, leaYing two wddows, Fiirrah Gabriel 
and Sarah Gabriel, and- a niece, him surviving, and having, duly, 
made a will, dated the 23rd November, 1856. The testator had' 
.married his first wife in the year 1840, and his second wife, 
during the lifetime of the first w^ife, on the 21st July 1872, 
The executors of tlie will renounced probate, and, an application 
ivas made by the elder widow as sole legat-ee named in the wdil. 
for letters of administration with a copy of the wi.ll annexed* 
The usual citations were issued to the next-of-kin, ami a special 
citation to tlie other widow, and the niece of, tlie decseased, 'to 
show cause why letters of' admin istration siioiild iiot be granteiL 
The second v/idow and the neice eiitered a caveat, and v'ihe 

(l) Tbe c|uesdoa Wiis, li0.wever, not : of .tlie tes'tator does ncrt fall vdtliin 
raised 'wbetber, looking. 'to the date of either of these categories, and it h 
..the wii.! and the provisions of s. 331 of doubtful wiiafe principle would be ap« 
tbeSiiccession Act, that Act applied at ■' plied to such a. €a,.se. In Hobbs v. 
all The corresponding section (34)of ' ILniglit 1 Curt., 76S, at pp,. 775-6, the 
the English Wills Act (I Vic., c. 2>3) argun'ients used bv Sir -11. Jeiuicr 
excludes froEX that zkcfc. all wills made involve the opirncin that, for the pur- 
prior ..to the first, of January - 1838— .pose of deciding wlietber iiiarriugc bus 
::.fmgford V. Lilih, 2 -Jo, &. Lafe., 613, .revo'ked a will, the will is not exccpknl 
at p. 633. Ail acts performed upoii by the 34tii section from the o])eratioii 
wills, such as alteration and casmella* of the Act. In ShiriefHemi\^lQ\in.^ 
tion, appear to be regaided as new 657, the same Judge subsequently cle.. 
testanienta rj acts, and they fall with- cided in the contrary sense, but the 
in the Wills Act, though the will case was not eontestfod, nor xvas Hohhs 
itself may have been made prior to the v. Knight^ cited by eouEsel 
first of January, 1838. The marringe 
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petition for letters, of ..adroiiustration -.was ' thereupon orilere.d ■ la, . i,87§i . ' 

be treated . as .a - plaint^' and the. caveators as defendants were Gabuikl 
directed to file' written statements. Both the defendants in their Mokpakai, 
written statements submitted that, by ■ reason : of the second / 
inarriage, the will, even if duly executed, was revokeci, and that' 
the deceased died intestate. 

/The case was set down' for settlement of issues, and the issue 
was raised 'whether the second marriage revoked the will ? 

Mr. Jackson for the plaintiff. 

Mr. Macrae for the defendant Sarah Gabriel. 

Mr. I'Voodroffe and BIr. Branson for the ■ defendant Mordakai. 

Mr. Jackson referred to s. 56 of the Indian Succession Act, 
and pointed out tliat the case of a second marriage in cases * 
where such a marriage wvas lawful in the lifetime of " the first 
wife/ Imd apparently not been in contemplation of the Legisla- 
ture. [Phear, J. — • I suppose there is no doubt a Jew may 
lawfully many a second time in the, lifetime of the first wife.] '' 

No, that is admitted. ' 

Phbar, J.~I think I may say the will was revoked by the 
second marriage; and this will dispose of the present petition. 

Attorney for the plaintiff ; Mr. Gregory, 

■Attorneys -for the , .defendants r Baboo G. (7, Chtmder and 
Mr., J. 0. Moses: 

Before Mr, Justice Pliear. 

In tub goods op WILLSON (deceased). ' " ^^76 

/,^ V ^ 

Siwcessioii Aei (A g/ !865}, s. 258 — Grant of Letters of Adminisiration tinih “ 

Will annexed — Practice^ 

Letters of administration with the will annexed may, under s. '258 ' of , the 
Succession Act, be granted after the expiration of seven dear days, from the 
deatli of '. the, testator. 

■W. G. Wiilsoii died on 8tli February, 1876, leaving 'a ivill, of 
■ which, no executor was appointed, and there being no, iiexl-of-' , 
kin, ill India, an application ; for- administration, 'with, the ' wiii ,, ■■' . '",/.■ 

, annexed was made on ■ behalf of . the: A,diiiioistrato,r, General on 
1,8th, February, ie., tea' days after ■ the testatoPs death. , 0:n, ..a, ■,■■ . 
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v"' 1876 reference by the Registrar aS' to, whether the Issue of- .the graiil 
In THiroooDs of letters of administration should .be delayed until fourteen 
OB WiLLbuH. expired or should be granted at oiice^ s. .258. .of the. 

Succession Act was referred 'to^ and the following order was 
made .by 

PheaEj fL— I have read this secthm (258) as if tliere .were 
, a comma after the words ‘^fourteen clear days/^ and the wmrd 
^^respectively’’ after death and I iinderstaiid letters of 
administration not to include the case of letters of administra- 
tion with the will annexed. The distinction intended by the 
Legislature appears to me to be this: where a will is proved^ the 
grant may be made on the lapse of seven clear days^ but where 
there is no will^ not until after the expiration of fourteen clear 
days. The application may be granted, 

Ap plica tmi fpxmted^ 

Attorneys for the Administrator General : Messrs. Chawntrells 
Knotales^ and Eobert^. 


Before Mr. Jmiice Fheur. 


ItH THE Goo.x>s or ROTMONEY DOSSES. 


. .1875.. 

‘20'|-’22, IFill, Aikstatimi of-^Smcessmi Act (X of 1865),..?. 50 — Fimiu Jfiiis 'Ad 

(XXI of lS70f s, 2. 

By the Succession Act s, 50, no particular form of attestation is necessary : 
therefore, whereto a document purporting to he her last, will and testament 
the name of a testatrix was written by A, and the testatrix then, in .his |)re.seiice, 
.affixed .her mark, and A in her presence wrote beneath it, ^*by the pen of 
. A and the testatrix was then identified to the Registrar,, who was .present, 
by B, who had seen her affix her mark to the document, and who in her 
presence put his signature as having indentifi,ed her, Held a siiffieieEit afetestu- 
ticm, and probate was granted (1), 

Application for p.robate of the: will of S« M, Kovraoiie) 
Dossee, a Hindu mhabitaut of Calcutta^ dated .31st October, 

(1) When a person signed' -a... will competent as an attesting witness— 
for the testator, the tQQtfxiof mexehr. Amlmi r. Pestonji Nauahhai, 11 Bom,, 
holding the pen and making no mark, JEL C. R,, 87. 
it was held that such person was not 
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1'874«, The ; will was m the Bengali " characlerj, and' bore the 
following signature and attestation when translated — • ■ ' , ' In 

Sree Eojmoney Dossee + By the pen ■ of Sree Jaclnb- 
cliniuler Sen. Presented for registration between the hours of ■ 
6 and 7 A M. 5 on 31st October 1874, at her residence, 18 
Darpoaarain Thakoor’s Street^. byRoymoiiej Dossee^ by whom 
'execution was also admitted^ 

Sree Eojmoney Dossee 4- 
By the pen of Sree Jadubcliuiider Sen. 

Identified by her nephew, Jogendronath Sen, clerk to 
Messrs, Gray & Sen, Solicitors. 


Jogendronath Sen. 

C. M. Cliatteijee, 

ReffistrarJ^ 

III support of the application, an affidavit of Asliootosh Mnllick<j 
Deoobiiudhoo Sen, Jogendronath Sen, Obhoycooniar Sen, and 
Jadiibchuncler Sen, was put in, which alleged that at about 
7 A.M., on 31st October, 1874, the deponents, togetlier with the 
Registrar of Assurances, Baboo C. M. Chatterjee, were all present 
at the house of the testatrix, and then and there saw her affix 
her 'mark to a Bengali document, purporting to be her. last 
will and testament in execution of such document, and on or, 
ioiEiediatelj after such execution, presented the said document to 
the Registrar for registration as her last will and testament, 

^ and it was then and there admitted for registratioii ' by the 
Registrar ou the deceased, the party executing, being identified 
to him by Jogendronath Sen. The signature of the 
Registrar ' appeared on the document, but it did .not appear 
that he affixed, his signature in the presence of the testatrix, 
Jogendronath Sen deposed that the deceased affixed her mark 
to the doeiimeiit , ill the presence ' of himself and . the ; other, 
'deponents and of the Registrar, and that, after such execution, 
he duly identified the deceased to the Registrar, who fhemipoa. 
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registered the will, anti that thereupon he put liis signature 
thereto as the party the cleceasecL He also dej'iosed 

that the signature ^^0. M. Chatterjee” was that of the 


Eegistrar, 

Jadubchunder Sen deposed that he added the last paragrjipii 
to the will by the direction of the testatrix, ainl that he then, 
by the direction of the testatrix, wrote her name at the foot or 
end of the will, and handed the will to her to affix her mark 
thereto after her name, which she thereupon did, and he then 
and there, in the presence of the testatrix and of the otfier 
deponents,, and the Registrar,, wrote under the deceased’s name 
and mark the words ^ s lOT, which, when iraiislatecl 

into English, are "^^ by the pen of Sree Jadiibcliimder Sen,” in 
attestation of the fact that he liad-::;.writteii the "name of ' the 
deceased at the end of the will by Iser direction, and had seen 
her affix her mark opposite to her name in execution of the 
said document for her last will and testament« 



Mr., JVoodroffe, in support of the application, submitted that, 
as the Indian Succession Act, s. 50, whicli is made' applicable tO' 
the wills of Hindus by Act XXI of 1870, made no particular 
form of attestation necessary ; the attestation was sufficient, ami 
probate might be granted. [Pheae, J.-— It would be sufficient 
if the Registrar -signed in the presence of tlie testatrix.] It 
does not appear that he did so ; but even without his signature, 
it.,is suboiittecl the attestation' is sufficient. Tli-e signatures, 
of the two persons, one of whom wrote the testatrix’s name at 
her direction, and when she had affixed her mark, wrote 
the pen of Jadiibchuiider Sen and the other of wiicmi saw 
the testatrix put her mark and identified her, writing his name 
.as having clone so, would be a siifficieiifc attestation by two 
witnesses to satisfy the Act. 

Pheae, J. — ^Ordered probate to be granted. 

Ajyp Ucaikm grunted. 

Attorneys for the Petitioner : Grmj^ and Fiiri\ 
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CHIN TAMUN SINGH (Plaintiff) ». NOWLUKHO KONWARI P. 0’.* 

(Defendant).* 1875 

June '60 Sf 

' ' , July I 

/ {On appeal from the High Court of Judicature at Fort William in Bengal.] — — — 

' Family^ Custom-— ~F7'imt)geniture — Mitalislinra Laio—Jomt mid Separate 
Property — ImpartihilUy. 

Although an estate be not what is technically known in the north of 
India as , a my, or what is known in the south of India as a pollimn^ the 
succession thereto may, under a ImlacJiar, or family custom, be governed by 
the rule of primogeniture. 

Where the family to which ancestral property held in this peculiar manner 
belongs is subject to the Mitakshara law, and the property is not separate, the 
succession, in the event of a holder dying without male issue, is given to the 
next collateral male heir in preference to the widow or daughters of the 
deceased holder. 

That an estate is impartible does not imply that it is separate, and so to 
be governed by the law applicable to separate succession. 

Whether the general status of a Hindu family be joint or divided, property 
which is joint will follow one, and property which is separate will follow 
.another, course of succession. 

Since in documents between Hindus and in the Mitakshara itself it is 
not unusual to find the leading members of a class alone mentioned when it 
is intended to comprehend the whole class, a written statement of a family 
custom, whereby an impartible estate passes in the event of the holder dying 
without issue to his younger brother or Ms eldest son^ need not be construed 
as limiting the collateral succession to the two cases named, hut as providing 
generally that on failure of the direct male line, the nearest male heir in the 
collateral line shall succeed. 

Appeal from a decision of .t!ie High Court,, Calcutta' 

(Phear and Mobris^ JJ.)^ dated 9t}i July, 1873, dismissing 
the suit 

'■ The plaintiff, Chintaroun Singh, sued the defendant Nowluldio 
Konwari to recover .possession of an estate known as the talook ' 

Present :—Sm J. W. Colvilb,' Sie B. Peacock, Sir. M. B. Smith, an» '' 

SiE E. T. Collier. ' 
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of Giiiigorej aiul of other property^ .wliicli. had . been left by 
Euiijeet Singh^ the defendant’s deceased husband* The prese'ut 
.a.ppeal related only to the talook of (Jungore, 

The grounds on which the plaintiff based his claim to this 
talook were somewhat obscurely, expreswsed' in las plaiiifej biifc 'are 
substantially these He alleged 'that' Giiiigore was. ancestral 
property/ belonging to a joint and undivided Hindu, ■, family 
governed by the law of the' Mitaksliara^ of which he and. the 
deceased 'Ronjeet Singli were members; that by virtue: of. 
a custom prevailing in the family^ the talook was impartible^ 
being enjoyed by a single member of the ffmiily at a time.g and 
devolved on the death of tlie holder on the eldest male heir; 
that Runjeet Sitigh, who was the last holder^ having died without 
male issiie^ he^ the plaintiff, being the eldest collateral male 
heir, was entitled to succeed to the talook to the exclusion of the 
widow a'lnl daughters of Runjeet Singlu He further alleged 
that, the family custom on wduch he relifMl had been expressed 
and recognized in certain tkrar7ia77ias executed by the grand- 
father of Runjeet Singh and by other iiieinbers of the joint 
family i'o the year 1832. 

The de'fendant in- her written statement denied that the family 
was in any respect joint, -and maintained that tlier.e was no 
custom/ usage, or hulachar which could negative her right and 
.deprive her of the estate.” 'She asserted 'that tlie only cuistoni 
in the family was, that the talook was impartible and descended 
to. an eldest son. 

It appeared that tlie talook of Giingore, passing from father 
to son, according to a rule of primoge'iiitiire, had for several 
generations been held and enjoyed by a single member of the 
fainil}!^ ; and the right thereto had been the subject of several 
decisions of Courts of law by which tlie cnsto!!i was upheld ; 
one on 17th May 1809 of the proviiiciai Court of appeal 
affirming a decision of tiie Judge of Bliaugulpore: atioilier in 
a suit brought in 1848 which ivas siibsefjiientij In 1852, in 
terms of the agreement come to in 1832 between the parties, 
compromised, and a decree made in terras of the eomproraise, 
under which Runjeet Singh and his heirs were to retain 
absolute possession of the talook of Guiigore, except as to 100 
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bigliasytliereof:' and'a tliird 'in a 'suit brouglit'iii 1,863' by one 
Kowsliuii SiHgli against Runjeet, the decision in wliicli was 
subsequently affirmed by the High Court, and the suit dismissed. 
In that suit a written statement was filed by Chuitaieuii, the 
' preseot appellant, then a co-defeudaiit with Runjeet, in which 
' lie,' denied that Rowshun had any interest in Gungore, and 
disclaimed ha.?mg any interest himself. On the death of 
Enujeet Singh in April 1869, his widow, Nowlnkho Konwari, 
applied for a certificate of administration to his estate, which 
application, althougii opposed by the present appellant, was 
granted by the Higli Court in May 1870. 

The present suit was instituted in April 1871, and was tried 
by the Subordinate Judge of Bhaugulpore, He held that the 
talook of Giiagore was an ancestral and undivided estate, and 
that the plaintiff had made out his title to succeed to it under 
the familjr custom as expressed in the deeds of 1832. As to the 
other piroperty claim, he held that it was the separate estate of 
Runjeet Singh, and wot governed, by the family custom, and 
tliat it devolved under the ordinary law of succession to the 
defendant, ..the widow of Ruiijeet. The Judge accordingly >•, 
made a decree in favor of the plaintilF as respects the talook of' 
Guiigore, but dismissed the rest of his claim. 

On an appeal by the defendant from so much of tliis decree ' 
as related to the talook Giuigore^ the High Court allowed the 
appeal, and directed the plaintiff^s suit to be wliolly dismissed. 
Phear, J., was of opinion that, assuming that Gungore was 
at one time, by the operation of the family custom, impartible 
Joint' latiiily. property, yet, in the agreement in 1832, and from 
the docunients then executed, there was evidence of a siibstaii- 
'tial :separatios,i with respect to Gungore, which was then set 
: apart, by the parties, to tlie transaction, and allotted to the father 
of Eunjeet as his separate property; that from the same docii- 
.meiits^ it appeared .tliat the custom in respect of Gungore' ',w.as 
never a ' custom in .derogation of the law, but merely, a ,u,sage ofi . 
the family in, respect of that '.talook, and that, in tlie transaction 
of 1832, ike parties folio w.ed the usage which had prevailed for 
generations '.in, tlie,' family upon 'a divisiou of the property being.'' ■. 
come to, and had' mo,re,o¥,er,' .so acted, :'by the express'deBire '.of ., ' 
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tlieir father. Taki.Bg'. into coBsideratioii the SBbseqiiei.it 
ciatioii in 1852 by the father of the plain liffj who was one of tise 
parties to the transaction of 1832^ of any interest in the talook, 
and the fact of the plaintiffs own admission in 1863 that he had 
no interest therein, he -held that Giiiigore was the separate 
property of Runjeet Singh. MorriSj J., held, that .haring' 
regard to the inamier in which Gungore had been for some 
generations detached from the joint estate, and to the terms of 
the compromises which liad been come to in 1832 and 1852, 
there was an absolute waiver of right by tlie several claimants 
at various times, and a recognition of Giingore as a separate 
estate; that tlie reminciation of any interest by the plaintiffs 
father was binding on the plaintiff, and was strengthened by his 
own subsequent disclaimer, and that looking to the terms of the 
custom, inasmuch as l^.u!ijeet, the last registered proprietor, had 
died without male issue, or without leaving a younger brother 
or elder son of such younger brother, and the talook having' 
been found to be his absolutely, his widow, and not the plaintifi, 
was entitled to succeed. 

From this decision, the plaintiff appealed to Her Majesty in 
Council. 

Mr. Leitk^ Q.G., and Mr. /. D. Eel! for the appellant : — 
.The appellant claims the talook of Gimgore as against, the 
widow of the last holder. He is the eldest male heir in the 
collateral line of the last holder, who died without male issue. 
..He'Xests his claim partly on his general right of succession under 
the Mitakshara law, and partly on the family usage. Witli 
reference to this particular estate, we say that tlie status of, the 
family is that of a joint aiul undivided Hindu family, and that, 
under the Mitakshara law, the widow is excluded Irinirtlie siicees- 
..Bioii. Under that, law she can .have no claim to pro.perty wldcli 
is mot" separate. The decision in the Skivaffuuff.a .cuise (1), w iiic.li ' 
..gave, the - succession to the widow, rests on tlie fiiiding tliat .liie 
estate there in dispute was separate and self-acquired property. 
See also the judgment of Couch, C.J., in Mlakarani Iliranaik 


(1)9 Moore’s I. A., 539, see at p. 609, 
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'Koer v* Ham Narayan Singh (1). As^regards the family ciistoiiij 
we say that tlie estate is impartible, being capable of eiijoymeiifc 
by only one member of the family at a time ; that it descends to 
the eldest male heir ; and that it has descended according to this 
rule for several generations. The existence of the custom has 
been affirmed by repeated decisions of the Courts. 

The jiidgment of the High Court, against ■which we now 
appeal, rests on ' the view that this talook was included in a 
partition of tlie family property which took place in 1832 ; hut 
there is no evidence that in the transaction of that date there 
was any intention on the part of the members of tlie joint family 
to. alter the tenure of this talook. The true construction of the 
instrumeiits which were executed by the parties on that occasion 
is, tliat this talook was put aside when the rest of the estate was 
partitioned. There was no consideration given under that par- 
tition for the surrender of this right to Guogore by the members 
of the joint family, 

Mr. Cowie^ Q-C., and Mr. Doyne for the respondent: — 
The appellant relies on the Mitaksliara law and on a family 
custom ; but if Guogore be, as he alleges, a joint and undivided 
estate, it is unnecessary to have recourse to 'family custom, 
since-, under tlie Mitakshara law, it would descend in the ordinary 
course to the plaintiff, or at any rate to the plaintiff in conjunc- 
tion with the other heirs. If, however, Gungore is, as we con- 
tend, separate property, it becomes necessary for the plaintiff to 
show that the defendant, to, whom the talook would certainly 
pass under the ordinary law governing the descent of separate- 
proi'ierty, is excluded by family custom. 

The custoiii relied on, so far as it is established by evidence, 
amounts only to tliis,— that one member of the himily should 
possess alone ; that, on the death of the recorded owner, the 
talook should go to his eldest son,- or in case he should die 
without issue,- then to his younger brotiier, or his eldest son. 
There is iio evidence of a custom beyond these limits. . But the 
appellant is iieitlier a son, a brother, nor a brother’s, son, and 
'Co«.seqiiently.,does not come within the conditions'of the custo-nh, 

(1) 9 B. L. 'R.-, 274, see at p. ,32I.' 
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Moreover, the hist’ recorded owner lias ■ not died ■ witlioiifc issue. 
He has left claiighters,. who are not shown to be excliicleti by 
the custoi'tt ; and he lias left a widow, who, as against a claima’iit 
who is not ivithin the conditions of the custom, is entitled to 
inlierit if the talook be separate property. 

We maintain that there ' was in fact a partition of ,tlie . family 
property including this’ talook in the year 1832, when the other 
members of the family relinquished all riglrt in Giiiigore in 
favor of the tlien owner, which relinquishment was further 
confirmed in the year 1852 on the compromise of a suit brouglife 
by tlie faHier of the present jdaintifF to establish his right to a 
’iBoiety of the talook. Under this compromise^ the plain tilPs 
father received a certain quantity of land out of tfie Giingore 
talook, and abandoned all further claim. The result of the pro- 
ceedings on these two occasions was a definition of tlie shares 
ai’id interests of the family, wdiicli thereupon became entirely 
separate in estate. The property in dispute must therefore be 
■treated as separate property. Tlie case differs from that of 
Maharmii Iliranath Koer (1) referred to by the other side,' in 
which the family contiiuied undivided. The judg’me’iit of the 
Privy Council in Rajhisken Singh v. Ranijog ■ Surma llazoom^ 
iar {2) showed that a family custom, sueli as that which Is now' 
set up, may be discontinued and destroyed. 

'Mi\ Leith' in reply The case of Rajkiskeii Singh (2) 
shows that to destroy a custom there must be airiiitentioii to des- 
troy it. Here, no such intention can be inferred. ■ The com|Ha>-. 
nnse entered into by the appellant’s father in the year 1852, if 
inte.nded to alter the tenure and . descent of Gungore, would, :■ 
under the Mitakshara, affect his own rights only. The appellant 
was born at that time, and is not bound by the coiiqinmiise to 
which he was no party. But in point of fact the deed of 1832, and 
the compromise of 1852, reserved Gungore as Joint estsite. The 
family custom modifies the ordinary law only in so faf as if selects 
one out of the class of heirs entitled to inherit. The words 

(1) 9 B. L. R., 274. 

(2) Not reported. An endeavour will be made to procure a report for 
an early Part,” 
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Mvithoiit issue/ coiistriied with I’efereiice to the rules of the 
Mitakshara^ must mean without issue. 

Their Lordshijps® judgment was delivered by • 

SiE J. W. CoLViLE. — The only question raised by this appeal 
is whether the appellant^ the plaintiff in the Courts below^ or tlie 
respondent^ was entitled to succeed to the property called talooka 
G-iuigores the appellant claiming as the nearest collateral male 
heir of the last possessor^ and the respondent claiming as the 
widow of the last possessor, * 

It was admitted mi tlie opening of the case, and seems to have 
been admitted throughout the proceedings below, that the enjoy- 
ment of this talooka has loiig been by a single member of the 
family, and that it lias passed from fatlier to son according to the 
rule of primogeniture for several generations. The existence 

of tliis family custom has moreover been litigated at various times 

from a very early period, and has. been afBrmed by repeated 
decisioiis. By that of the 17tii May 1809 it was held that the 
.talooka was one which by custom descended according to the law 
of primogeniture ; that it was one of those estates which . were in 
file c(,>i,itempIation of tlie Legislature when it passed Regulation 
XI of 1793'; and tluit the rights of all parties under the custom 
w^'ere' saved to tliem bv the fifth section. of that Resciilatioiu It 
seems, to their Lordships too late to question what is affirmed by 
many reported cases, that a custom of descent according to the 
..law of |,irim(.)geniture may exist by liulachar^ or family ciistcin, 
.aifcl'iough tire estate may not be what is tecluiicaiiy known' either 
as n, raj in tiie^ ],iorth of India or as- a polliam in the south of 
India. . . , 

■ That being so, it is necessary next to consider what are the 
iimi Is of the custom as established, and what would Imve been 
the coiirse of descent, of this property had the family reiiiaiiie.d 
wholly unci ivi'ded. 

. There is some” evidence in the tuksimoamas of ,1832 o.f wh'at 
the family , uiiderstood to be the custom. ' To that reference .will 
■afterwards be ina'Cle. , .It, is to be "observed-,.' „ however, that .if the 
■.evidence were .wholly silent as- to that point, the 'general-law ..as; 
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laili (lowi) in decided cases seems to. be where the family to 
which ancestral property held in this, peculiar' manner belongs' 
is governed by the law of the Mitakshara;, that law, in the event 
of a holder dying without male issiie^ would, if the family be 
undivided, give the succession to the next collateral male heir in 
preference of the widow or daugliters of the last possessor^ 

The cases, upon this point are collected and reviewed in the 
judgment of Chief Justice Couch in Maharani Hiranath Koer 
V, Ea,77i Nfcrain Singh (1). In the last of them, which was 
decided here as late as the,2n(l February 1870, — the case of 
Stree ilajah Yanumida Venkayamah v* Stree Rajah Ytmumula 
Boochia Vanhondora — the point which has been taken in the 

present case by the learned counsel for the respondent appears 
to have been taken by Sir Koundell Palmer and Mr. Leith, 
who argued for the a|)pellants in that case. The judgment 
however says: — Accordingly the strengtii of the argiimeiifc of 
tlie learned counsel for the appellant has been directed to 
show that tills case should be governed by Katania Nateliiar 
V. The Rajah of Shivogmiga (3), which is generally 
^Mniown as the Shivagimga cased Tiiey have gone so far as 
to argue that the estate in question in this case being impar- 
tible, must, from its very nature, be taken to be separate 
estate, and consequently that, according to the decision in the 
Shivagimga case, the succession to it is determinabie by the 
wiiich regulates tlie succession to a separate estate, 
■^Mvhether the family be divided or undivided. The autiioritj 
"'‘^invoked, however, affords no ground for this argument. 
The decision in the Shivagunga case will be found to proceed 
solely and expressly on the 'finding of the Court tiiat 'tlie 
“zemi,iulary in question was proved to be the self-acquired' anti 
^'separate property of- Gowary Vailaba' Taver. It, assumes 
that if this had not been so, the decision would have been the 
other wayd^ In ' that: case the estate was field to |::kiss to a 
very remote collateral male 'heir in, preference to the widow, €>,f, 
the last possessor, ,, 

(1) 9 B. L. E., 274, see at p. 319 . (2) 13 Moore\s I A., SS3. 

(3,). '9' Moore’s I. A., '539,.' , ^ ^ , 
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This aiitliority seems to' dispose of the arguments of ihe 
learned counsel for tlie ' respondent^ which went to show tluit 
even while the family remained a joint and undivided, femily in 
the foil sense of the term, this property would have been treated 
as separate piropertyj and therefore governed by the law of the 
Mitaksliara'as to separate succession. 

It is however found as a fact, and cannot be denied, that there 
has been to some extent a separation of this family ; and, the 
question, therefore, is, wliether this particular property after 
that separation lost the character which it before possessed, 
and became subject to a diiferent rule of succession. Accord- 
in.g' to tlie rule laid down by Sir William Macnaghteii (Princi- 
ples of Hindoo Law, title Partitions, voh 1, page 53), — If at 
a general partition any part of the property is left joint, the 
widow of a deceased brotlier will not participate iiotwith- 
standing the separation, but such uiulividecl residue will go 
exclusively to the brother.” That authority was in fact one 
of those upon which this board in the Shivagnnga case decided 
the converse of' the proposition, — that though a family 
might be uiulivided, the separate property of any member would 
nevertheless go according to the law of succession to separate 
estate. It in fact goes to support the proposition that, whether 
the general status of the family be joint or divided, property 
which is joint will follow one, and property wliicli is separate 
will follow another, course of succession. The question, 
therefore, really seems to be wlielhei* by reason of the acts of 
the parties on the several occasions of the partial partition in 
1832, and of the compromise of tlie suit of 1852, the plaintiff’s, 
father waived his rights’ of succession, or whether the parties by 
their joint action have impressed upon this talooka the character 
of separate property wliich must now pass according to. the lawS’ 
of separate, succession. 

(Their Lordvsliips, after going into the terms of the trans- 
action of ' 1832,, continued) :~lf it had been intended to make ’ 
.this property, whicli hiul-been joint, separate pn'>perty, it' would 
'iiCftdiave been' necessary , to enter into. so. detailed an accouiit of 
.'the family custom or of the m'anner ' in which it, had previously 
■,;passed. The .statement' of the . family custom their. Lordships, 
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are <]ispose(l to eonstnie very much, asafc wiis coiistnieci by tlie 
Suborcliiuate Judge who cleckled. this cause in tlie fi,rst instaiice. 
In a docimieiit between HiikIus, arid indeed in lire Mitaks,liara 
itself, it is by no means unusual to find that the leading nies'iiber 
of a class is alone mentioned, when it is intended to coinpreheiKp 
the whole class. And their Lordships .think that in the above 
statement of the family custom, it was not intended to confine 
the ■ passing over of the whole, iu the event of tlve proprietor- 
d 3 ing tYithout issue, to a younger brother of the deceased or 
his eldest son; aiKl further, that the rvords ‘^Mvithoiit i,ssue” are 
to he taken to import ^mssiie in the male line.” Aecordingl^p, 
the real effect of that definition of the family custom' was, that 
the property was ancestral property ; that though ancestral pro- 
perty, it was held by special custom by one person at a time, 
.according to the rule of primogeniliire, witli a provision that 
where t!ie direct male line failed it should tfien go over to the 
colhiteraJ lines. It has already been shown that this course of 
devolution was consistent with the general lawn Tlieir Lord- 
ships conceive that the partition which took place in 1832 of tlie 
other property cannot be held to luive affected the character or 
the mode of descent of tin’s property as thus defined. 

■ (Their Lordships then considered the character of the com- 
promise of 1852, and found that that transaction really amount- 
ed to no more than an agreem.ent to waive tlie claim, to a, share 
ill, and to the consequent right to a pai’titi.o,n of, tlie. tai.ooka 
G-iingore, and 'coutiiused) : — -If this be so, their Lordships are 
further of opin.i(.)ii that ■ the written .. statenieiit of Chintamiin 
. Singh, which was filed in the suit afterwards brought in 1863 
" .by " Eowsli 111.1 ■ . Siivgh, can be taken only to be a cliscijiiiner of 
any interest in the talooka as claimed by Rowshiin Singh in 
that suit, which of course, if Rowshuii Singh had succeedeil 
in establishing his claim, would have liroiight in Chiiitanmn 
Singli as a coparcener entitled to a partition. It ca.ii- 
not carry the case further than the act of Ids fallier, and 
it seems only to be an admission that he was emiteiit. to 
abide by whatever Ids fatlier had agreed to in the earlier 
Buit of 1852. 

This being so, it .seems to tbeir Lordsldps that the decisimi 
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of tlie Hig!i' Coiiii:,cai.,UK>t be; supported, aud tliey will Ivuiubij 
advise Her Miijestj to' reverse tisat decision^' and in lieu" tbereof 
to decree tliat the decree of the Subordinate Judge be^ cosifirio*” 
ed, aiitl that tlie appeal to' the High Court be dismissed with 
costs. The appellaiit Eiiisfc ' also have his costs of ' f his, 
ap|)ea,L 

Appeal all otaeiL 

Agents for the appellant : Messrs. Barrow & Barton. 

Agent for the respoiuleut : Mr, T. L. Wilson. 

JlJNEmAli DASS (Defendant) MAHAIiEBR SMOil and otkees 

(Plaintiffs). 

[On appeal from tlie High Court of Judicature at Port William in .Bengal] 

Act XIV of 1859 , S‘. I, cis. 10, 12, 16 — Limitation — Interest in Immoveable 

Fropertij. 

.B, liaving borrowed money from /I, executed in .his favor a bond (which 
was afterwards duly registered), in wdncli' he engaged to repay the a mount' 
with interest on a da,y named, and hypothecated certain lands by way of 
security, with a cotidifnm that, in the event of the said luiuls bei,tig sold hi 
eseciiti(in of decree beft,>re the day fixed for repayment, A should be, at 
liberty at- once to sue for the recovery of the debt. Bef .re the term for' 
repayment expired, the mortgaged lands were sold in executiori of a decree 
obtiiined by .anotlier creditor on a second boiul made by 13, subsequently 
and subject to the bond made to A. In a suit by against,!? and the pur- 
chasers of the lands at the execution-sale, A charged B personally, ai-id 
also sought to realize the amount due on his bond by the sale, of the mortgaged 
lands. ■ Held, tliat the claim was in .substa-sace a suit for the .recovery of 
immoveable property, or of an interest iri iinmoreabie property, within the 
ineaiiing of cl. '12, s. I, Act XIV of 1859, and, conseq'uently, was governed 
by the twelve years’ rule of iimitti'tion therein provided, and i'iot by the rules 
provided by c!s. 10 and, 16 of the same, section. 

Aitliough' A was at liberty to sue from the date of the sale of: the: 
lauds, limitation did i.u>t run against his claim frour that, date, but 'onlj^ from 
tlu3 date iixed in the bond for repayment. 

AfphiaL from a, decisi(,>n of tlae Calcutta High Court (PHEAii 
Jii'id ,A-:INsL; JJ'.), dated' 1 1 th -March. -1872. 

■'■ i:''''^:\Freseut J.\W'. Go,lvil's,' S is B. Peacock,' and- Bib .M. E. Smith. 
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Between tlie years 1841 aiid ISol^ Baboo Djal Singli, and 
after Ms death, bis son Baboo Ritbhunjuii Singh, had, from 
time to time, borrowed sums of money from Mussamut Agur 
Konwar, granting her bonds for the repayment of the amoimt 
On the 21st June 1856, Eitbliunjun Singh executed a fresh 
bond in substitution for the earlier bonds, which was afterwards 
duly registered, and in which, after reciting that a siiin of 
lis. 16,511, principal and interest, was due by him on the 
previous transactions, he bound himself personally to repay 
that sum with interest thereon in the month of Jeyt 1274 
(June 1866), and hypothecated certidn moozalis belonging to 
him as security. The bond furtlier contained a clause to this 
effect : — Should the mouzahs mortgaged be sold in execution 
of decree or for arrears of revenue, the said lady shall in that 
case be at liberty, without waiting for the ex}>iratIon of the 
term of payment, to institute a regular suit and to sell tlie 
moveable and immoveable properties of me the declarant and 
my heirs and thereby realize the amount in question.” This 
bond was registered on the 23r(] of June 1856. 

In July 1864, one Juneswar Dass obtained a decree against 
Bitbhunjun Singh upon a mortgage bond executed by the latter 
on a date subsequent to that of the bond in favor of Mussamut 
Agur Konwar, and, on the IStli May 1865, the right and 
interest of Ritbhunjuu in the aforesaid mouzahs were put up to 
sale in execution of that decree, and were purchased by tlie 
said Juneswar Dass and Mussamut Ruttiinjote Konwar, with 
full notice of the incumbrance under the earlier bond. 

Mussamut Agur Konwar had died in or before the year 1862. 
On the 30th August 1871, her representatives brought the 
])resent suit in the Court of the Subordinate Judge of Ziila 
Shaliabad, against llitbliunjun Singh, Juneswar Dass, and 
Mussamut Buttunjote Kunwar, to recover Es. 26,793”5“9, 
principal and interest, due on the bond of the 2ist June 1850, 
by the sale of the property thereby charged, and of other pro« 
perty, and from the person of the defendant Eitbhunjun Singh, 

The defence was {inter alia) that the plaintiffs’ cause of 
action under the bond arose on the 18th May 1865, when the 
mouzahs were sold at the eiecuiiou sale ; and that, consequently, 
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tbeir suit, wliicli was iiot iiistituted luitil more than six years 
from that date, was barred by limitation. 

The Subordinate Judge held, that even assuming that the 
plalntifFs’ cause of action accrued on the 18th May 1865. the 
day of the auction-sale, the suit was not barred, tlie limitation 
of twelve and not of six years being applicable to a claim to 
enforce a lien over immoveable property by bringing such pro- 
])erty to sale; and on appeal by' Jinmswar Dass from that decision 
the High Court affirmed the judgment of the Subordinate 
Judge. 

Juneswar Dass then appealed to Her Majesty in Council 

Mr. J/ IL W, Arathoon for tlie appellant.— On the ques- 
tion of limitation, both the lower Courts are wrong. Where 
a claim to land rests on a written contract, the period of 
limitation is three years — Rani Meioa Ktmar Ram Hulas 
Kimar (1). [SiR M. Smith. — That is not the effect of the 
judgment in that case. We held there that the claim was not 
founded on contract, and that the lower Court had applied 
a wrong rule of limitation.] Here the plaintiffs sue on a 
money bond in v/hich lands are pledged as security. In such 
cases, where the instrument is not registered, it has been held 
that the limitation applicable is tliat of three years provided 
by cl. 10, s. 1, Act XIV of 1859 — Farusnaih Misse}' v. 
Shaikh Biaidah Ali (2). In the present case, the contract is 
registered, which would give a six years’ term of limitation 
under cl. 16 of the same section and Act — Seetul Singh v. 
Sooruj Buhsh Singh (3). The plaintiffs’ cause of action arose 
on the I8th May 1865, when the lands pledged were sold in 
execution, since it was provided in the bond that on such a 
sale the creditor might sue at once without waiting for the day 
fixed for payuneiit. The suit was not brought until the 
30th August 1871, more than six years from the time when the 
cause of action arose. 

Mr. Zr. /F. Q.C. (Mr. Horace Smith with him) for the 

(1* 13 B. L. R., 312 ; S. C., L. R., 1 Ind. Ap., 157. 

(2) 6 W. R., 132., , , . (3) 6 W. K., 318. 
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rpspoiideiiis. — The cases cited from tlie 6th volume of the 
AVeekly Reporter have been overruled by the Full Bench 
of tlie Calcuttti High Court in the case oi Surwan Hosseln Khan 
V. GolioUnn M<i]i()med{\),in which it was held that a suit like the 
present is a suit for the recovery of an interest in immoveable 
property witinii the meaning of cL 12, s. 1, Act XIV of 
1859, and governed hy the twelve years’ rule of limitation ; 
see also Maunu Lall v. Pegue (2), There are luimerous dec!- 
sicms of the Madras Court to the same eifect — Raja Kaiindan v. 
M uttammal (3). This is not a mere suit for payment of money. 
Its substantial object is to enforce the lieji ngainst tlie defend- 
ants win) bought the hypothecated lamls at the execution-sale. 
As against them, the claim does not rest on contract. The 
plaintiffs have no contract with these defendants, and have no 
persoiial right against them. Even if it were held that the 
period of limitation is only six j^ears, the suit would still be 
in time. Under the bond, the creditor had an option to sue 
when the lands were sold, hut his proper cause of action did 
not arise till the day fixed by tlie bond for payment. Tlie suit 
was brought within six years from that day, 

Mr. Arathoon did not reply. 

The judgment of their Lordships was delivered by 

Sir il. E. S^xiTH {who having stated the facts of the ease 
proceeded as follows): — 

After the discussion which lias taken platje at the bar, there 
remain only two questions to be decided. The first is purely a 
question of fact. ^ ^ 

The otlier question arises upon the period of limitation which 
IS applicable to this case. As already observed, the insiriinient 
contains two distinct things : the obligation to pay the money, 
which binds the maker of it only,' and the mortgage ol the 
bind ; and the plaint in the present suit is properly framed upon 
the instrument in that aspect. It seeks to cluirge the first 

(l) B. L. it., Vol, 879. (2) 9 B. L. U., 175. 

Siiiiiiiil® 
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ileieiuliiiit, the maker of the bond, liitbimnjiin Singh person- 
ally, and it also claims to recover the amount of the principal 
and interest by the sale of the mouzahs (naming them), which 
were the hypothecated property included in the mortgage. It 
is contended for the appellant that the limitation contained 
in cL i 65 ^s. 1 of the Act XIV of 18^9 is the proper 
limitation to apply to the case. That is a sweeping clause, 
which provides thus: that to all suits in which no other 

limitation is hereby expressly provided, a period of six 
years from the time the cause of action arose.’’ It is said 
that this is a suit brought to recover money lent, and the 
interest on tliat money, and that it falls within clause 16, 
because, although cl. 10 applies to suits for money lent, it 
does not apply to them in the cases where the instrument sliall 
have been registered wdthin six months from tlie date, and 
this bond, having been so registered, is not within that sec- 
tion, and not being otherwise provided for, falls within the 
limitation of six years in cl. 16. Their Lordships, liowever, 
are clearly of opinion that neither of these clauses is applicable 
to this suit, which is brought, in substance, for the recovery of 
immoveable property, or of an interest in immoveable property, 
and falls therefore within cl. 12 of the first section. The 
object of the suit is to obtain a sale of the hind as against tlie 
defendants grouped as defendants No. 2 and No. 3 , who had 
become purchasers under a subsequent mortgage bond. It is, 
therefore, as against them, a claim founded not upon the con- 
tract to pay the money, but upon the hypothecation of the 
land. Their Lordships would have been disposed so to a])ply 
the Statute of Limitations if the matter had been res 'Integra, 
but it appears from the cases to which tiiey have been refer- 
red l)y Mr. Cave tliat tliere lias been a long and almost 
uniform current of decisions in the two pro^vinces of Bengal 
and Madras, giving tins construction to the Act. Their Lord- 
ships must not be sitpi)osed, in coming to this decision, to give 
any countenance to the argument of Mr. Arathodn that tifis 
suit would have been barred if the limitatitm of six years under 
cl, 16 had been applicable to it. They think, upon the con- 
struction of this bond, there would be good reason for liolding 
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that the cause of action arose within six years before the com- 
mencement of the suit. However, it is siifiicient to say that 
their Lonlships think the limitation applicable to the case is 
that uiuler cl. 12, s. I of the Limitation Act, 

In the result, their Lordships will humbly advise Her 
Majesty to affirm the decision of the High Gourt, and to dis- 
miss this appeal with costs. 

Agent for the appellant : Mr. T. L. JVilsott, 

Agents for the respondents : Messrs. Watkins and Lattey, 


ORIGINAL CIVIL. 


Before Sir lUchm'd Gartli^ Kt^ Chief Justice^ and Mr. Justice Pontifew, 

In this Goods or GLADSTONE (Deceased). 

Court Fees Act {Vll of 1870), Sell. /, ch. 11 Prolmle Duty, 

Exemption from — Interest in Partnership Property. 

The testator, a member of the firm of G. A. ^ Co., of Calcutta, and 0. G. 

Co., of Liverpool, died in England, leaving a will, of which be appointed G 
in England and O in Calcutta his executors. As a partner in the Calcutta firm, 
the testator was entitled to a share in an indigo concern and in certain immove- 
able property in Calcutta, and his share in these properties was, on his death, 
estimated, and the money-value thereof paid to his estate by the firm in 
Liverpool, and probate duty had been paid thereon by O in obtaining probate 
of the will in England. Shortly after the testator’s death, the indigo coneerii 
was contracted to be sold, and the testator’s name appearing on the title-deeds 
as one of the owners, 0 applied for probate of the will, to enable him to join 
in the conveyance and in any future sale of the other immoveable property. 
An unlimited grunt of probate was made to <9, who claimed exemption from 
probate duty in respect of the properties, on the grounds (a) that duty 
bad already been paid, in England on the testator’s share in them, and 
(h) that there was no amount or value in respect of which probate was to be 
granted in India. Held on a case referred by the taxing ofiicer, that O 
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was not entitled, in obtaining probate, to exemption from tbe probate duty 
payable under Scb. I, cL 12 of tbe Court Fees Act, in respect of tbe proper- 

."'ties..' 

Case referred by the Taxing Officer of the Court niKler s. 5 
of the Court Fees Act (VII of 1870) for the opinion of the 
'Ohief:, Justice*. 

The case arose on the petition for probate of tbe will of 
Murray Gladstone, who was a member of the mercantile firms 
of Gillanders', Arbutlioot and Co*, of Calcutta and Rangoon, and 
Ogilvy, Gillanders and Co., of Liverpool and London, who died 
in Wales in August 1875, By his will he appointed Robert 
Gladstone and J. F. Ogilvy, the present petitioner, bis executors* 

An unlimited grant of probate was made by Phear, J., to 
Mr. Ogilvy, the Executor in India, but exemption from probate 
duty was claimed. From the petition for probate it appeared 
that probate was taken out by Robert Gladstone in England, 
but not by tbe petitioner; that as a partner in the firm in 
Calcutta, Rangoon, and Liverpool, the testator was interested in 
the Otter Indigo concern in Tirhoot, and also in certain immove- 
able property in Calcutta, viz,, one-half of No. 5, Clive Street. 
The 6th paragraph stated that the Otter Indigo concern and share 
in the premises in Clive Street constituted part of the assets 
and capital of the partnership firms, and it had been the prac- 
tice on the death or retirement of a partner, that his interest 
in such properties, and also in the other assets of the firms in 
India and elsewhere, should be ascertained by valuation or esti- 
mate, and the total amount of the share of such partner in the 
entire partnership assets paid to him or his legal personal 
representatives: and the adjustment of the account of such 
retiring or deceased partner was always made at the head office 
of the firms at Liverpool, to which particulars were supplied 
from all the other offices or branches of the firms, and the 
payments in respect of such share were always made in 
England, and not in India, and the annual balance sheets of 
the firms were also always prepared, settled, and adjusted 
at the head office in England. The petition further stated, 
that the entirety of the indigo concern was, soon after the 
testator’s death, contracted to be sold, and that the valuation 
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Iiadbeen made iu the usual way ia Liverpool and the money 
paid to the estate in England^ and in obtaining probate of his 
Will Eobert Gladstone had paid probate duty in respect of the 
testator’s share in the indigo concern and the premises in 
Clive Street ; and that probate was only now required for the 
purpose of joining in a conveyiSice of the said premises^, because 
the name of the testator appeared in the title-deeds relating 
thereto as one of the owners thereof in respect of the partner- 
ship firm of Gillaiiders, Arbuthuot and Co.” 

After stating the facts^ as alleged iu the petition, the case 
stated : — 

The petition for probate, disclosing the above facts, is 
supplemented by two letters from the petitioner’s attorneys, 
one of which contains the following statement; ^ The esti- 
mated value of the share of the abovenamed deceased in 
the capital and assets of tiie firms meiitioued in the petition 
for probate has, we understand, been paid to or otherwise 
accounted for, and satisfied to, the executor in England. The 
only object in obtaining a grant here is to enable the executor 
here to join with the owners iu the conveyance of the other 
indigo concern, which was agreed to be sold shortly after the 
death of Mr. Murray Gladstone, and also to join in any sale 
or dealings with the share of the firm in the Clive Street 
premises/ 

“ From this statement, taken together with the statements in 
the petition for probate, it would seem: (1) that the testator’s 
share of the assets and property of the firms has been taken 
over by the firms; (2) that the value of the share so taken over 
has been received by the executor in England ; (3) that the 
indigo concern was contracted to be sold after it had been taken 
over ; (4) that no effectual transfer of either the iiouse or the 
indigo concern can be made, except under the authority of a 
probate to be obtained in this country. 

' ' ** Upon these facts, exemption from the payment of duty undei* 
the Court Fees Act, 1870, is claimed on tlie grounds : (1) that 
duty has been already paid in England in respect of the pre- 
mises ; (2) ^ that there is no amount or value in respect of 


YOL. L] 


CALCUTTA SERIES. 


171 


With reference to the first ground of exemption, the Taxing ^876 

Officer, referrincf to Attorney- General v. Bouwens (i) was of In thk 
® ^ Goods of 

opinion, that no duty was properly payable in England in respect Gladstone. 

of these properties, and therefore that any duty paid in England 

in respect of the testator’s share in the properties was an excess 

payment, of which a refund could be obtained under the pro- 

Tisions of 55 Geo. Ill, c. 184, s. 40. 

As to the second ground for exemption, the Taxing Officer 
observed, that it could not be maintained that there was no 
amount or value in respect of which probate is to be granted 
here,” since probate was to be granted here in respect of the 
sliare itself; and referred to the case of The Attorney -Qeneral v. 

B r mining 

Mr. Shiell for the petitioner for probate contended, that he 
was entitled to the exemption from probate duty claimed. The 
Court Fees Acts, Sch. I, cl. 12, made the duty payable when the 
amount or value was more than Rs. 1,000. Hei’e the property, 
as far as the estate of the deceased was concerned, was of no 
amount or value whatever. By the arrangement, which was 
usual on the death of a partner as set out in para. 6 of the peti- 
tion for probate, the property passed at the testator’s death 
to the surviving partners in the firm, and the interest the 
deceased had when alive became property in England, on which 
probate duty was payable and on wbicli probate duty has 
been paid. Tiie deceased, for instance, had no interest in 
the property which he could have disposed of by will : nor, 
supposing the property which w^as contracted to be sold after 
the testator’s death had increased in value between his death 
and the sale, would his estate have benefited by that increase. 

The estate was divested out of the deceased, and went to his 
partners. [Pontifex, J. — Then you don’t require probate.] Pro- 
bate is not required with respect to any interest the deceased 
had, but merely to complete a title by a conveyance to which, 
as his name appears in the title deeds of the property, his 
representatives are necessary parties. If this property had been 
(1) 4 M. & W., 171. 

(*2) 4 11. & 1:7., 94 ; S. G. on appeal, 30 L. J., Ex,, 379 i 8 11. L. C., 243 ; 
and 6 Jur., N, 8., 10S3. 
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in Englaiicl^ probate <iut.y, and not succession duty, would have 
been payable on it. [Pontifex, J., referred to Gustance v, Brad- 
shaw (1).] See The Attorney-General y. Brunniny (2)5 where, 
as in the present case, tliere was a change in the nature of the 
property created by the arrangement between the members of 
the firm, and where on that ground probate duty was held to 
be payable. [Pontifex, J. — In CustanceY, Bradshaw {!) ihe 
property does not appear to have been partnership property, as 
it is stated to have been in 1 Wms. on Executors, 622, 7th Ed. 
Garth, C. J. — Suppose the jiroperty became money on the 
death of the testator, was it not money in India ?] It is sub- 
mitted not under the partnership arrangement. [Garth, C. J., 
referred to the case of T'he A ttoi'ney- General v. Bomoens (3), 
where foreign bonds were held to be subject to probate duty 
in England.] There the bonds were from their negotiability 
considered as property in England. The executor as repre- 
senting tlie testator has no such substantial interest in the pro- 
perty as would give a purchaser a right to require Iiiin to join 
in conveying it; and probate being required merely to enable 
iiim to become a formal party to a conveyance, the mere fact 
that the testator’s name appears in the title deeds as one of the 
owners does not constitute an interest in him of any amount 
or value ” in respect of which probate duty can be said to be 
l>ayable. 

The Standing Counsel Kennedy (with him The Advocate- 
Generals oifg. Mr. Paul) for the Crown. — Assuming firo- 
bate is considered necessary, it must be because the testator 
has an interest in some property in India. If duty was not 
payable here, it would not be payable in England ; yet it has 
been jiaid there. The fact of its having been paid there does 
not exempt the petitioner for probate liere from payment. The 
Aitorneij- General v. Higgins (4) was a case, where it was lield that, 
though proliate duty had been paid on certain shares in England, 
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yet on probate duty being required in Scotlaiicb probate 
doty was again payable. That was a case, too, where the 
double probate duty went to the same revenue; here it does 
Bot; Am Attoriiey-* General v. Dimond {V). The duty was 
•wrongly paid in Eiiglum] ; the Court there had no jurisdiction 
to grant it in respect of this property. The proper Court was 
the Court here, and |)£i,rties cannot, by agreement among them- 
selves, deprive the proper Court of jurisdiction over the pro- 
perty in respect of which probate duty is payable. It is sub- 
mitted that the deceased had an interest in real property here. 
Wigram, V.C., in Custanee v. Bradshaw (2), lays down the 
principle that the fact of the property being partnership pro- 
perty makes no difference : the same results will follow. The 
])rovisions of the partnership deed cannot alter the relations of 
the partners with respect to the ordinary incidents of part-* 
nership property ; see Matson v. Sioift (3). Suppose this was 
the only asset of the deceased, would there be nothing liable 
to probate duty ? It is submitted there would be, and it cannot 
make any difterence that there are other assets. Where it is 
assumed that probate is necessary, that appears to be conclusive 
of the question. It is another matter %vhether probate is neces- 
sary. 

Mr. S'AzV// did not reply. 

The opinion of the Court was as follows: — 

Garth, C. J. — In this case an unlimited grant of probate 
in the usual form lias been granted to the executor of Mr. Murray 
Gladstone by Phear, J., and the only question which we have to 
decide is, whether any duty should be paid in respect to the 
two properties mentioned in the petition, an indigo factory 
in Tirhoot, and a share in the premises JTos. 5 to 8 Clive Street, 
Calcutta, which formed part of the partnership property 
of the firm of Gillanders, Arbuthnot and Co., of which the 
testator, Mr. Murray Gladstone, was a member. It is stated 
in the petition, that Mr. Murray Gladstone was one of the 

(1) 1 0. & J., 356; S.G., 1 Tyr., 243. 
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persons to whom both these properties were conveyed, and 
it is therefore necessary, in order to enable the firm to deal 
with them, that probate of Mr. Gladstone’s will slioiild 
be taken out in this country; but it is contended that 
no duty should be charged in respect to those properties, 
because, by some arrangement between the partners, Mr. Glad* 
stone’s share of the partnership assets has been paid to his 
estate in England, and probate duty has been paid in England 
upon that amount 

The question then raised by the petition has been referred 
to me, and I have requested Poutifex, J., to sit with me, for 
the ])urpose of hearing counsel upon it. 

Having now heard Mr. Shiell’s argument, we are unable 
to discover any reason why Mr. Gladstone’s share of the 
properties in question should be exempt from duty. They 
a[)pear to have formed part of tlie assets belonging to the 
partnership, and it may very well be that the value of 
Mr, Gladstone’s share in them may, by some arrangement, have 
been j)aid to his estate in money by the firm; but that is no 
reason why tliey should be exempt from duty ; and looking at the 
articles of partnership (1), a copy of which has been produced 
to us by the petitioner, we find no provision there which even 
affords a basis for Mr. Slueii’s argument 

The prayer of the petition will therefore be refused, and the 
Crown will be entitled to the costs of the liearing. 

Attorneys for the petitioner: Messrs, Chcmntrell^ Knoides 
and Roberts, 

Attorney for the Crown ; The Govemment Solicitor^ Mr, 
Sanderson, 

(I ) The paTtnerslup agreement pro- Liverpool, the anioniit of the share 
vided for the settlement and adjust* being placed to the credit of tlie part- 
merit of the accounts, and the valuation ners respectively in the books of the 
of each partner’s share in all the firms Liverpool firm, 
taking place at the head office in 
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APPELLATE CIYIL. 


Before 3B\ Justice Jackson and 31r, Justice 31cDonelL 

MATUNGEE CHURN MITTEE (Plaintiff) v . MOOERARY llOHUN 
GHOSE ANi) OTHERS (Defendants)/'^‘ 

Puini Tenure^ Sale of for Arrears of Rent — Regulation VI 11 of 1819, s, 8, 
cL% and s.\4^ — Date of Publication of Notice > 

The fact that the receipt of the notice of sale was dated the 15tb of Bjsack, 
and tlierefore did not show that the notice had been published at some time 
“ previous to that day,” so as to satisfy the provisions of s. 8, cl. 2 of 
Reg, VIII of 1819, was held not to be sufficient ground for setting aside 
the sale of a piitni tenure for arrears of rent (1). There being nothing in the 
receipt to show the date on which, the notice was published, no injury to the 
plaintiff having been proved, and it appearing that more than the time 
prescribed by the Regulation had elapsed before the sale actually took place, 
the Court refused to set aside the sale. 

It would not be a “ sufficient plea” within the meaning of s. 14 that the 
receipt had been obtained, or the notification published, on, instead of previous 
to, the 15th of Bysack. 

Suit by the liolder of a 12-anna share of a putni tenure, to 
set, aside a sale of the tenure for default in payment of rent, 
upon the ground, amongst others, that the notification of sale 
was not published before the 15th Bysack -as required by ch 2, 
s. 8 of Regulation VIII of 1811; The defendants were the 
zemiTidars and ti)e purchasers at the sale. The receipt for the 
service of the notification bore date the 15th Bysack, and was 
signed by four munduls of the village, in which the plain tiff’s 
indl cutchery was situated. The serving peons deposed that 
they luid served the notification of sale on the holder of the 

* Regular Appeal, No. 240 of 1874, against a decree of the Subordinate 
Judge of Zilla Hooghly, dated the 4th of July 1874. 

(1) As to how far a strict com^Xi* jah Dkiraj Malitab Ckaiid Bahadur, 
ance with the provisions of sec. 8, cL 2 9 B. L. R., 87, and eases there cited, 
of Eeg. YIIl of 1819 is necessary, aiid Ramsahuck Bose v, Kaminee 
see Baikanthanaih Sing v. Mahara^ Koomaree Dossee, 14 B. L. R., 394. 
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1875 4 aona share ou the 13th or 14th of Bysack, and that they 

MATUNGEifi weiit to the plaintiff’s house on the same day, but fouiKl neither 
Mittek the plaintiff nor his servants there ; that, on the following day, 
Mookrary they went to the plaintiff’s m^l cutchery, but were unable to find 
Ghose. either the plaintiff or his gomasta or any other servant, and that 
they thereupon sent for the muuduls of the village, read the 
notice to tiiem and affixed it to the cutohery, and obtained from 
them the receipt dated 15th Bysack. The sale took place on 
the 3i’d Joisto, seventeen days after this. 

The Subordinate Judge was of opinion that there was a 
sufficient publication of the notice, and dismissed the suit. The 
present appeal was then preferred by the plaintiff. 

Baboo Chunder Madhub GJiose^ iot the appellant, contended 
that it was essential to the validity of a sale under Regulation 
VIII of 1819, that the provisions of the Regulation should be 
strictly complied with. The Collector must be satisfied that 
the notice was published before the 15th Bysack, whereas in the 
present case the receipt produced by the defendants clearly 
proved that it was not so published. 

Baboos BloMni Mohun Roy and Rash BeJiary Ghose^ for the 
respondents, contended that the object of the Reguhuion was to 
give the defaulter sufficient notice of tlie intended sale, and the 
law considered fifteen days to be sufficient ; see Harmiath G^ipta 
V. Jagannath Roy Ghowdhry (1). Here the plaintiff had had 
at least seventeen days’ notice, and it was not pretended that he 
had been in any way damnified. 

Baboo Chunder Madhub Ghose in reply. 

The judgment of the Court was delivered by 

Jackson, J, — In this case, the suit was brought for tlie pur- 
pose of setting aside the sale of 12-anna share of a putni tenure 
held by the defaulter. A great number of objections, some of 
a frivolous kind, and some of an unjustifiable kind, have been 
brought forward in appeal, but the only one which deserves 
(V) 9 15. L. E., 89 note. 
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notice or which was seriously pressed is that where it is con- 
tended that the notice in this case does not appear to have 
been published before the 15th Bysack, the sale having taken 
place on the 3rd Joisto following. ITow, it is to be observed 
that the Legislature, in passing Eegulation VIII of 1819, 
for just and equitable purposes, prescribed a variety of forms 
required to be gone through by zemindars, on applying for 
the sale of a putui tenure for arrears accrued due thereon, some 
part of the procedure being carried out by officers of the 
Collector’s establi.shment : and one of the matters prescribed by 
8. 8, cl. 2, is that the Collector should be satisfied of the service 
of the notice, either by the receipt of the defaulter, or of his 
manager; or, if that cannot be procured, then by the signature 
of three substantial persons residing in the neiglibourbood. 
Xben it says ; If it sliall appear from the tenor of the receipt 
or attestation in question, that the notice has been published at 
any time previous to the 15th of the month of Bysack, it shall 
be a sufficient warrant for the sale to proceed upon the day 
appointed.” That and other rules having been so laid down, 
8. 14 of the same Regulation -s’ays It shall be competent 
to any party desirous of contesting the right of the zemindar 
to make the sale, whether ou the ground of there having been 
no balance due, or on any other ground, to sue the zemindar for 
the reversal of the same, and upon establishing a sufiicient plea 
to obtain a decree with full costs and damages.” The meauino' 
of that provision, as it appears to me, i.s, that, if the defaulter 
or the alleged defaulter should be able to make out that the 
zemindar was not in a condition to obtain the sale of his undei;- 
tenure, that there had been no balance due, or that the procedure 
enjoined by the Regulation had been neglected, so that the 
defaulter has been prejudiced by reason of tliat neglect, then 
the Civil Court is declared entitled to set aside the sale and 
to grant a decree to the plaintiff witli full costs and damages. 
But it certainly would be no “sufficient plea” or substantial 
cause of complaint that the receipt in question had been 
obtained, or that the notification had been published ou, instead 
of previous to the 15th of the month of Bysack. The law says 
that if it shall appear, that is, appear to the Collector, that the 
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notice lias been piiblisbetl afc any time previous to the 15th of 
the month of Bysack, that shall be a sufficient warrant for the 
sale to proeeecL Now, in the receipt w^liich has been read to ns 
ill this case, the particular time of publicatioii is not stateih 
The receipt is dated the loth, and has the signatures of three 
substantial persons which is to be accepted onh?' in case of 
inability to procure the receipt of the defaulter. It might very 
well be that the previous day or days bad been spent in Tain 
efforts to procure the signatures of the piitiiidar or his agent, 
and tliat the receipt was afterwards completed by the signatures 
of the mimduls, obtained on the loth of Bysack, and tliis might 
well have satisfied the Collector that the notice had been in fact 
published previous to the 15th. That being so, and no injury 
to the plaiutitr being at all made out, it appears to me that the 
ground set up is wholly insufficient to induce this Court to set 
aside the sale. It may be added as it appears in this particular 
case that the sale, instead of taking place on the 1st of Joisto, 
did not take place until the 3rd, and therefore even if we assume 
that the publication had taken place on the 15th, still the 
defaulter Iiad two days more than is prescribed by the liegulation. 

The appieal is dismissed with costs. 

Appeal dismissed, 

ORIGINAL CIVIL. 


Before Mr, Justice Pheiir, 

KEN NELLY i?. WXiMAX. 

Practice — Impeciiou of Documents — Rules of High Court of 6ih June 

1874,50,52. 

Where the defendant stated in an affidavit, that a schedule annexed thereto 
contained a list of all the documents in his possession or power relating to 
the suit, and a certain other document was not mentioned in the schedule, 
though referred to by the defendant in his written statement, beld on the 
hearing of a summons to consider the sufficiency of the atlhlavit that the 
plaihtifi could not cross-examine on the affidavit but could only show it was 
not an honest affidavit. The proper coarse was to apply for inspection of the 
particular document referred to in the written statement and omitted from 
the schedule, if inspection was needed, . 

- This was a, suit, to rOoover arrears of salary aud damages for 


VOL. L] CALCUTTA .SERIES. 

wrongful dismissal On the admission of the plaint, the defend- 
ant was ordered to file a written statement, wlilch he accordingly 
did. The plaintiff then obtained an order ih.d the defenvlant 
should file an affidavit, stating wliether he laid any a.nd what 
documents in his possession or power relating to the matters 
in question in tlie suit. The defendant thereupon filed an afS- 
davit, and appended thereto a schedule, which he alleged 
contained a list of all the documents relating to the suit in his 
possession or power. In his written statement the defeiulant 
referred to various other documents which ^vere not among those 
included in the schedule annexed to his affidavit. On the ap[>li- 
cation of the plaiiitiff, a summons was issued by ilie Court to 
consider the sufficiency of the defendant’s affidavit. The 
summons was supported by an affidavit filed by the plaintiff, in 
which the inconsistencies between the defendant’s affiilavifc and 
schedule and liis written statement were set forth ; and it was 
argued that the defendant’s affidavit was insufficient, inasmuch as 
even on the admissions in his written statement the defendant 
had not set out all the documents in his possession relating to 
the matters in suit 

Mr. Macrae for the plaintiff. 

Mr. Branson for the defendant. 

The Court intimates it lias considered the matter, and refers 
to Wright v. Fitt (1), and states it is clear the applicant cannot, 
cross-examine upon the affidavit but can only show that it is 
not an iionest affidavit. The omitted document is sufficiently 
mentioned and described in the written statement of the defend- 
ant, and an application can be made on that ground for inspec- 
tion, if inspecrioii is needed. Summons dismissed. Costs to be 
costs in the cause. The report of Noel Noel (2) was held to 
justify no costs being given in Wright y, Pitt (1), ' 

Attorney for the plaintiff: Mr. jH’ec/Je. 

Attorney for the defendant: Messrs, Orr and Ha/n'iss* 

(1) L. R,, 3 Ch. App., 609. ; 

(2) 9 Jur , N. S., 589 ; S. C., 1 De Gex J. k S., 468.; .nnd 32 L, J., Ch,, 676. 
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Before Sir Richard Garth^ Kt, Chief Justice^ md Mr. Justice Birch. 

In the Matter of the Petition of LUKHYKANT BOSE.*^ 

Supei'intendence of High Court — 24 25 Viet., c. 104, s. 15 — Act XXI II of 

1861,^.27. 

Under s, 15 of 24 & 25 Yicfc., c. 104, the Higli Court wiil not interfere 
with the decisions of the Courts below in cases in which a special appeal is 
forbidden by s. 27 of Act XXIII of 1861, and whei'e there is no question of 
jurisdiction involved (1). 

The plaintiff’s case, was, that she had gone to live with the 
defendant as his mistress, on the defendant executing an agree- 
ment to her to the effect that, in consideration of her living with 
him, he would maintain her and give her jewels and effects 
worth Es. 155, and that if he did not give her the jewels and 
her maintenance, or if he deserted her, he was to make good 
the price of the jewels, Es, 155, and give her Rs. 200 in casln 
The plaintiff was deserted by the defendant, and hence her suit 
to recover these sums of money. 

The Courts below decreed the plaintiff’s suit; the Deputy 
Commissioner of JTowgong on appeal holding that there was 
nothing improper in the agreement. 

On the application of the defendant, a rule was issued for the 
plaintiff to show cause why the decree of the Deputy Commis- 
sioner in her favor should not be set aside, and the record of the 
case was at the same time sent for. This rule subsequently 
came on for argument before Kemp, J., wlio decided tisat the 
contract entered into between the parties was illegal and 

*** Appeal umler s. 15 of the Letters Patent from the order of Kemp, J., 
dated the 4th Beptember 1874, in Rule No. 1054 of 1874. 

(1) As to the cases in which the Courts’ Act, see note to TeJ Ram v. 
High Court will interfere under the Harsukh^ L L. IL, 1 AIL 
powers conferred by s. 15 of the High 
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immoral, aiul ilierefore void. The decisions of the lower 1875 
Courts were therefore set aside, and the rule made absolute. 'f-*® 

MATTIC R ■ 0'"F ^ ' 

The plaintiff appealed under s. 15 of the Letters Patent from thk Pktition 
the decision of Kemp, J,, on the ground that the High Court kant Bosic. 
had no power, under s. 15 of the Charter Act, to interfere 
with and set aside tlie judgments of the lower Courts in a 
case where no special appeal lay to the High Court. 

Baboo BJiowaniclmrn for the appellant. — The High Court 

cannot, under the Charter Act, interfere in any case, where 
the suit could have been brought iu the Small Cause Court, and 
where a special appeal is forbidden by s. 27 of Act XXIII of 
1861. Tiiere is no question of jurisdiction iu the case, and 
the lower Courts being competent to try the question of the 
legality of the contract, their decision was final under the law. 

The judgment of Kemp, J., must be set aside, and the 
rule discharged. See Karim Sheikh v. MohJioda Soondery 
Dossee {}). 

Baboo Umhica Churn Bose for the respondent. — The High 
Court has the power, under the Charter Act, to interfere 
and set the lower Courts right, where they commit any 
error of law. The right of appeal having been taken away 
in such cases by s, 27 of Act XXIII of 1861, may be the very 
reason why power is given to this Court in the Charter Act to 
superintend the lower Courts and revise their decisions when 
they fall into any error. 

The judgment of the Court was delivered by 

Garth, C. J. — We are of opinion that this rule might to be 
discluirged, and the appeal against Kemp, J.’s decision allovred. 

It is one of those cases in which the suit might have. been broiiglit 
in the Small* Cause Court, and s. 27 of Act XXIII of 1861 
forbids any special appeal to this Court, That being so, the 
question is, whether the Muusif having entertained t|ie suit and 


(1) 15 B. L. K., 111. 
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1875 decided it, and the Subordinate Judge Iia¥iiig iieard it on 

In the appeal, we have any right to interfere iiiider s, 15 of the 

Charter Act, not for the purpose of enquiring whether there was 
any jurisdiction in the lower Court to entertain the suit (about 
which there can be no doubt), but for the purpose of rehearing 
the case upon a point of law, wdiich the Judges in the Courts 
below had a right and were bound to determine, and which 
w^ouUi, if the case had been, appealable to this Court, inuloubt- 
edly have been a good subject of appeal. This, as the late 
Chief Justice Couch very truly observed in Karim Sheikh 
V, Mokkoda Soondery Dossee (1), would be acting indirect 
contravention of s. 27 of Act XXIII of 1861, and usurping 
under this 15th clause of the Charter Act a riglit of ajjpeul, 
which, by that 27th section, is in express terms taken away. 
This was a case which the Miinsifs Court had clearly a 
jurisdiction to entertain. The question of the illegality of the 
contract and the question of limitation were such as the Mun- 
siff had a right to try and was bound to try at the Jiearing of 
the suit; and questions which it was especially his provi.nce to 
decide : such a case, in my opinion, is not one for which cl. 15 
of the Charter Act was intended to provide. The object of that 
section was to enable the High Court to control the lower Courts 
or to put them in motioxi, when, on the one hand, they exceed 
their jurisdiction, by entertaining suits wliich they have no right 
to entertain, or on the other hand refuse to exercise powers 
which they are bound by law to exercise. That being our 
view, and there being already strong authority in these Courts 
in favor of that view, we have no doubt whatever that this 
appeal should be allowed, aud the rule granted by Ivemp, J,^ 
discharged with costs. 


Appeal allowed. 


YOL.!.]; 


CALCUTTA SLRIRS. 


Befo7 e Sir Bichard Garih, Ki., Chief Justice^ mid iSh\ Justice Macpherson. 

HYDER ALI (Plaintiff) v. JAFAR ALI (Depenbant).*^ 

Beng. Act VIII of 1869, s. 98 — Suit for value of Crops — Disiramt — 
Jurisdiction — Small Cause Court 

The plaintiff made a complaint to the Magistrate against the defendant, 
his landlord, for forcibly carrying away his crops; whereupon the defendant 
was tried, convicted of theft, and punished. The plaintiff then instituted 
a suit against the defendant in the Munsifs Court, apparently iiiuler s, 95 
of Beng. Act VIII of 1869, and obtained a decree declaring the distraint to be 
illegal, and directing the crops to be given up to him. The defendant offered 
to give up a smaller quantity thaii was mentioned in the decree. The plaintiff 
refused to take the same, and brought a suit in the Small Cause Court to 
recover the value of the quantity he bad claimed before the Miinsif and 
something additional. Behf that the Small Cause Court had no jurisdiction, 
and that the suit ought to have been brought under s. 98 of Beng. Act VIII 
of 1869. 

This was a reference to tlie High Court by the Judge of the 
Small Cause Court of Bhaugulpore in a suit brought by a 
tenant against his landlord under the following circumstances: — 

On the 18th of March 1874, the defendant distrained certain 
crops belonging to the plaintiff, and on the 27tli of the same 
month applied to the Miinsif under s. 78 of the Beng. Act VIII 
of 1869 for an order for sale, representing that the crops had 
been stored on the 25th. The Munsif, on the same day, made 
his order under s. 80 of the Act. The plaintiff, on the same 
day, viz,y the 27th of March, complained to the Magistrate that 
his crops had been forcibly carried off by the defendant, where- 
upon the defeudant was tried, convicted of theft^ and fined 
Es. 20. 

The plaintiff then instituted a suit before the Munsif on the 
13t!i of April, apparently under s. 95, although that section was 
not mentioned, and obtained a decree declaring the distraint to 
have been illegal, and directing the property to be given up ; but 

* Reference from the Small Cause Court of Bhaugulpore, dated 4tli May 
1875. 
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no damages were awarded. The plaintiff then proceeded to exe- 
cute his decree, but as the defendant would only make over ten 
mauiuls instead of twenty-eight maunds demanded under the 
decree, the plaintiff refused to take the quantity offered to him, 
and brought the present suit in the Small Cause Court for the 
value of twenty-eight maunds and something over not mentioned 
in the case before the Munsif. 

The Judge of the Small Cause Court decided that he had no 
jurisdiction to try the case, and referred to the High Court the 
following question: — Will this suit lie? As the defendant 
refused to make over the whole of the distrained property, which 
appears to amount to a refusal to withdraw the distraintj has not 
the plaintiff his remedy by a suit under^. 98 of the said Act 
(Beiig. Act VIII of 1869)? 

The parties were not represented in the High Court by 
pleaders. 

The judgment of the High Court was as follows: — 

Garth, C. J.— The Judge of the Small Cause Court is riglit 
in thinking that the Small Cause Court has no jurisdiction, as 
the suit is clearly one which might and ought to have been 
brought under s. 98 of Beng. Act VIII of 1869. 


Before Sir Richard Garih^ Kt., Chief Justice^ and Mr, Jusiice Birch, 

ELLEM AND ANOTHER (DEFENDANTS) ».¥. BASIIEER AND ANOTHER 
(Plaintiffs).* 

Review — Act Mill o/ 1859, 5. 376 — Error in Law, 

The production of an authority which was not brought to the notice of the 
Ju(l«e at the first hearing, and which lays down a view of the law contrary to 
that taken by the Judge, is not a sufficient ground for granting a review. 

In this suit, which was one for possession of certain laud, the 
Subordinate Judge of Sylhet delivered iiis judgment on 16th 

Special Appeal, No, 2331 of 1874, against a decree of the Subordinate 
Judge of Zilia Sylhet, dated the 4th of July 1874, reversing on review his 
former decree dated the 13th of June 1874, and affirming a decree of the 
Sadder Munsif of that district, dated the 16th of April 1874, 
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June 1874, dismissing the suit, and reversing the decree of the 
Munsif. On 4th July the plaintiffs applied to the Subordinate 
Judge for a review of judgment, referring as ground for their 
application to two cases decided by the High Court in 1869 
and 1873 respectively, which were opposed to the decision given 
by the Judge. Tim Subordinate Judge, on notice to the defend- 
ants, and on looking at the cases cited, granted the review, and 
re-tried the case. Eventually he reversed his former decision, 
dismissed the defendants’ appeal, and confirmed the decision of 
the Munsif. 

The defendants preferred a special appeal from his decision 
to the High Court, on the ground, among others, that the Judge 
had committed an error in law in admitting a review of his 
judgment tliougli there was no error of law or fact in his deci- 
sion, nor any other sufficient ground under s, 376 of Act VIII 
of 1859. 

Baboo Joy Oohind Shame for the appellants. 

Baboo Chunder Madhub Ghose and Grish Chundei' Gkose for 
the res])ondents. 

The judgment of the Court was delivered by » 

Garth, C.J. — In this case the same question arises as in 
the last (I) with this difference : 1st, that the Subordinate Judge 
of Sylhet reviewed his own decision instead of his predecessor’s; 
and 2udly, that he gives as a reason for the review that he was 
referred by the pleader to two authorities, decided by the High 
Court many years ago, one of which he considered to be opposed 
to his former judgment. He, accordingly, made an order for 
the review, and reversed his previous decision. 

Blit the case appears to us to depend upon precisely the same 
principle as the last, and must be decided in the same way. It 
is less objectionable, no doubt, in one sense, for a Judge to review 
h|s own decision than that of his predecessor’s ; but he has no 
more right to do so without sufficient reason in the one case 
than in the other ; and we cannot consider that the production of 

(1) Beni Madliah Ghose v. Kali Churn Siugh^ see post^ p, 201 note. 



186 


[VOL. I. 


1875 


Ellkm 

V. 

Bashkkk. 


p.a*" 

I87‘2 

July 23, *24, 
25 §* 
No7k *26. 


THE INDIAN LAW KEFORT8. 

an autlioritj to which the attention of tlie Judge was not called 
at the first trials is sufficient ground for demanding a secoiKl trial. 
The parties ouglit to come prepared with all their materials 
botli of law and facts, at the first hearing, and if they do not 
come properly prepared, they ought not to be allowed, upon 
discovering that they had omitted to bring forward some decided 
case, to try the case over again upon the strength of their own 
omission. If the Judge had decided improperly upon a point 
of iaw, that would be a matter for appeal, not for review (1). 

The ajipeal will therefore be allowed ; the second decision of 
tiie Subordinate Judge will be reversed, and his first decision 
confirmed, and the appellant will be entitled to his costs of this 
appeal, ns well as tlie cost of and incidental to the review. 

Appeal alhmed. 


PKIVY COUNCIL. 


RAJKISHEN SINGH (Plaintiff) w. HAMJOr SURMA MOZOOM» 

DAR AND OTHERS ( DkFKNDANTs). 

[On npppul from tlie High Court of Judicnture at Fort William in Beiigal] 

Family Cuaiom-- Regs, XI of 1793 and X of DisconUmumce of 

Family Custom. 

Ill H suit to recMiver possession of an estate hv virtue of an alleged family 
custom, under which the estate was descendible to the eldest son to tise 
excluaiou of the other sons, and was impartible and inalienable, it was 
uncertain what the nature or origin ol the tenure of the estate %vas, but 
there hud been admittedly a settlement of it by Government at the time 
of tlie perpetual settlement. He.ld^ assuming the cnstoni to hnye existed 
that although by such settlement any incidents of the old tenure of the estate 

Present Rioht Hon'ble Sir J. W. Colvile, Sir B. Peacock, 
Sir M. E. Smith, Sir R, P. Collier, and Sir L. Peel* 

(I) So held in a sinu!arcase,iVo5e^a Fohv. Monng Tmj, 10 W. R., 143, 
Kkhen Mooherjee v. Shib Pershad in which it was held that an error on a 
Piittueh^ 9 W. R.j, 16}, ; but, see Bioh point of law may be ground lor review. 
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were impliedly afc an end, yet tLe settlement did not of itself operate to 1 ^72 
destroy tlie family iisasye, even tbouffh the origin of it could not be shown. Kajkishkn 
QiKETe , — Whether Regulation XI of 1793 or Regulation X of 1800 would 
govern a case where the claim rested only on a continuiug family usage ? Ramjoy 

Held on the evidence, that from the acts of the members of flie faimly the Mozoqmdar. 
manner of succession to the estate, even if it prevailed ns alleged, was prohably 
not regarded by them in the light of a family custom, but as one of the incidents 
or conditions of tenure, and that, since the settlement by Government the 
family had considered all these incidents at an end, and had treated the estate 
as an ordinary estate held under the Government, and subject to the ordinary 
laws of succession. Assuming the custom to have existed, it was of a nature 
which could, without auy violation of law, be put an end to. Tliere appeai*s 
to be no principle or authority for holding that a manner of descent of an 
ordinary estate, depending .solely on family usage, may not he discontinued 
either accidentally or intentionally, so as to let in the ordinary law of 
succession. Such family usages are iu their nature dilTerent from a territorial 
custom, which is the lex loci binding all persons within the local limits in 
which it prevails. 

This was an appeal from a decision of the Higli Court of 
Bengal, dated the 24th January 1865, reversing a decree of tlie 
Principal Sudder Aineeii of Mymensing of the 10th January 
1862. 

The Solicitor General G, JesseT)^ Mr. LeitJiy Ww Doyne^ 
and Mr. W, for the appellant. 

Mr. Cowie and Mr. Bell for the respondents. 

The facts and arguments aresnfficiently statedintlie judg" 
meiit of their Lordships, which was as follows 

This suit was originally brouglit by Kajah Praukisheii Singh 
against Hurrosooiidree Dabee, widow of one of his uncles 
Gopeenatli Singh, and some purchasers from her, to recover 
possession, hj right of family custom,” of one-third of 14 
annas of Pergunnah Soosung. Eajah Prankisheii died during 
the progress of the suit, and the present ap}>ellant is his eldest 
son. H urrosoolulree is also dead ; the respondents, Buroda 
Debia and Pranoda Debia are daughters of Gopeenath and 
Horrosoondree ; the respondent Gour Kishore Lahoree is their 
grandson, being a sou of Buroda Debia. 
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The plaint states that, according to family cnstom prevalent 
in tlie raj or estate, tim right of the plaintiff, as proprietor, 
accrued to the estate since the death of his father, Kajah Bisho- 
nath SinghP’ The claim is rested entirely on the ground of 
family custom, under which it is alleged that the estate was 
descendible on the eldest son, to the exclusion of the other sons. 

It appears that the entire 16 annas of the pergunnah were at 
one time enjoyed by the ancestors of the famih% but 2 annas 
were afterwards alienated, and it appears to be assumed on both 
sides that these 2 annas were a long time ago given as dower on 
the marriage of a daughter of one of the possessors. 

Eajah Baj Singh, the grandfather of the plaintiff Prankisheii, 
died in 1822, leaving three sons, Bishonath (the father of the 
plaintiff Prankishen), Gopeenath and Juggernath ; and it is 
undisputed that on his death the three sons presented a joint 
j^etition to the Collector, describing themselves as the heirs of 
their father, and proprietors of the pergunnah, and praying to 
be registered, and that they were so registered for the 14 
annas. Gopeenath held the one-third of the estate until his 
death ; his widow Hurrosoondree succeeded to the possession, 
and when the present suit was commenced against her in 1861, 
Gopeenath, and she as his widow, had been in possession for 
nearly forty years, viz.^ from 1822 to 1861. 

The appellant contends not only that the estate is descen- 
dible on a single heir male, but also that it is impartible and 
inalienable. The Higli Court came to the conclusion that the 
plaintiff liad failed to establish by evidence the exceptional 
family custom on which he relied, and reversed the contrary 
decision of the Principal Sudder Ameen, 

The two main questions argued at tlie bar were — Ist, Whether 
the family custom had been proved ? and 2iui, if so, what was 
the effect upon it of the acts and conduct of the family on Rajah 
Baj Singh’s death in 1822, and subsequently ? 

There is, undoubtedly, evidence which leads reasonably to 
the belief that, formerly, the estate was held, from time to time, 
by individual male members of the family ; but the evidence 
leaves in obscurity the character and nature of the estate, and 
the tenure by which it was held under Mahomedan rule. Some 
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firmans and other documents^ filed in a former suit, and which 3872 

■were soiiglit to be made evidence in the present to show the Rajkishbn 

early title, are referred to by the principal Sudder Ameen 

and the High Court in the following manner. The Principal 

Sudder Ameen says : — It aj)pears by a decision of the Sudder ^^ozioomdak. 

Court of the 12th May 1856, filed by the answering defendants, 

that the zemindari above named was formerly acquired as a 

jagir by Rjijfih Ramjibon, by a firman of the year 1650 A. D., 

granted by the emperor Shall Jehan, and at his death that jagir 

was conferred upon iiis son Rajah Ram Singh by a firman of the 

year 1680 granted by the emperor Shah Alum Ginr ; and after 

his death it was conferred as a jagir upon Rajah Kishore Singh, 

son of Rajah Run Singh, by a firman of the year 1749, granted 

by the emperor Ahmed Shah.” 

The High Court, referring to these documents, say ; — It 
may be admitted, as held by the Judges who disposed of the 
case on the 12th May 1856, that there is something peculiar in 
this property. It is not improbable that it was, as alleged by 
the plaintiff, a jagir for military services, and as such held by 
one of the members of the family, usually the eldest son or 
brother, and that women were excluded from the succession, as 
being incapable of performing the duties required from the 
jagirdar. This succession, however, was not regulated by any 
family custom, but by the will of the sovereign power, and on 
referring to the judgment of 1856, we find mention made of 
three firmans from the Mahomedan Government, only one of * 

which is forthcoming in the present case, which prove that tlie 
property was held as a military fief, and that the holder suc- 
ceeded not by right of primogeniture, but by the will of the 
sovereign.” And again : — The copies of the firman, bearing 
date 29th Shaban (1st Juloss), of Ahmed Shah, and of the 
hibanamah from Ram Singh to Run Singh, cannot be looked 
at, no reason liaving been assigned for the absence of the 
originals, which are said to have been filed on a former occa- 
sion. The grant of Kishore Singh to Raj Singh, dated 25th 
Maiigh, 1169, is clearly an untrustworthy document, and lias 
only seen the light for the first time since this case was remand- 
ed ; and even if genuine it i)roves nothing, so we are thrown 
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back upon one single documeut, bearing date tbe 22nd year of 
the reign of Mahomed Shah, which is denounced by tbe oppo- 
site party to be a forgery. This document porp{)rts to be a 
firman from the emperor Mahomed Shah to Run Singh, con- 
firming the jagir of Soosung to him, and requiring him to 
keep up a certain body of troops, consisting of cavalry and 
infantry. Admitting, for the moment, that tliis document is 
genuine, it really proves nothing in support of plaintiff's allega- 
tion. It does not prove the property to be raj, for no such 
name is used. It is termed a jagir, a tenure to be held as 
compensation for military service, and which might be trans- 
ferred, at tiie will of the ruling power, to any other person on 
the same or different terms. Tlie grantee, also, is not styled or 
ill anywise recognized as a rajah, but simply as a zemindar, so 
that this document establishes nothing which the plaintiff seeks 
to prove. But, looking at the document, we have little doubt 
that it never came out of tiie royal office, either at Delhi or 
elsewhere. It is written on common paper, and stamped with 
an oval seal, which could be prepared in any bazaar of India, 
and nothing is shown by which we might test the genuineness 
of the seal.” 

Their Lordships find great difficulty, upon these judgments 
pronounced by Judges who had greater opportunities than they 
possess of testing the genuineness of the documents, in drawing 
any safe conclusion from them ; and the learned counsel for the 
appellant felt the same difficulty, and did not press them, con- 
tending they were not material to his case. If these documents 
could at all be relied on, their Lordships agree with the High 
Court in thinking that they point to the conclusion that the 
estate was held under the Mahomedan rulers as a military jagir 
on the tenure of military service, by virtue of grants iinule 
from time to time to individual members of tlie family, and was 
not strictly an inheritable estate. If, on the other luind, relL 
aiice cannot be placed on these 'documents, then it is left alto- 
gether ill doubt what was the original character of tlie estate, 
and the nature and conditions of its tenure. 

Although much of what appears in the record, iuciuding the 
elaborate pedigree, must be rejected, there is still evidence that 
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the manner of succession, relied on by the appellant, however 
originating, did, in fact, prevail for some time in tlje family. 

On the death of Rajah Kishore Singh in 1784, a perwannah 
was issued to lus youriger brotlier. Rajah Raj Singh, by the 
East India Company, who then held the grant of the Dewaniiy. 
It was addressed to liim as Zemindar of 14 annas share of 
Pergnnnah Soosung,” and states the death of the late Rajah ; 
and goes on thus: The Zemindar! of Kismut, 14 annas of 

Pergiinnali Soosung, which were fixed on your brother, has, 
according to custom, been confirmed to you.” It thus appears 
that Rajah Kishore Singh had a living brother, and this per- 
wannah was properly relied on as affording evidence that tlie 
deceased Rajah Kishore Singh had, notwithstanding, held the 
zemindari as sole possessor. Rajah Kishore had. no sons,* 
but left a widow, and the fact that she did not succeed to the 
zemindari, and that Ins brother Rajah Raj Singh was confirmed 
in it on his death, also points to the conclusion that the custom 
was supposed to prevail at the time of Rajah Raj Singh’s 
accession in 1784. Rajah Raj Singh continued to liokl the 
zemindari until his death in 1822. He was recognized as 
zemindar by tlie Britisli Government at the time of the Per- 
petual Settlement, and the settlement of the 14 annas share 
of Perfrunnah Soosung then was made with him at the old 
Pes!)kush (tribute), and not on a newly calculated jumma. It 
should, however, be observed that it appears from the accounts 
of the Collectonite that the other 2-anna sharevS, formerly severed 
and alienated, were settled with tlie zemindars, who owned 
them precisely in the same maimer. 

In the present case the estate was hekl directly from the 
Government, there being no intermediate lord. Audit appears 
to their Lordships that, upon this settlement, any incidents of 
the old tenure, as a military jagir, requiring the render of 
services, if any such ever existed, were, as conditions of tenure, 
impliedly at an end ; and that the zemindari, so far as relates 
to tenure, was thenceforth held under the Government as an 
ordinary zemindari free from any such conditions. The settle- 
ment would not, however, of itself, have operated to destroy 
a family usage regulating the manner of descent. It would 
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mi have had this effect in the case of a well established raj : 
see Baboo Beer Pertah Sahee v. Malitirajah Eajender Fertah 
Sahee (1), and even in tlie case where the ongin conhl not be 
shown, ifp may be assumed that it would not, of itself, alfeet an 
existing family custom. 

Kegiilation XI, 1793, was passed soon after this settlement 
That EegulaUoa has been held not to be applicable to the 
succession of a well-established raj ; see Baboo Beer Pertah 
Sahee v. Maharajah Rojender Pertah Sahee (1) and Baboo 
Gunesh Butt Singh v. Maharajah A^ohesltur Shiga (2). 
Eut the respondents contend that, notwithstanding the 
qualification placed upon it by Eegulation X, 1800, it does 
govern a case like the present, where the claim rests only 
OB a continuing family usage, and not on the peculiar 
character of the zemiiulari itself or on a hvcal or district cus- 
tom ; see Rajah JDeedar Hossein v. Ranee Zuhooroon Nissa (3). 
Their Lordships do not think it necessary to give any opinion 
on the positive effect of Eegulation XI, 1793, for they think 
that, in the present case, there is siifBcient ground for the 
presumption that, after the settlement and this Eegulation, the 
family were induced to regard the former state of things, and 
the ancient tenures, whatever they were, as at an end, and to 
consider and treat the property as an ordinaiy estate held 
under the British Government ; and their acts show that, in 
fact, they did so consider and treat it. 

Their Lordships propose to refer to the most important of these 
acts. It has been already stated that, upon the death of Eajah 
Eaj Singh in 1822, his eldest son Bishonath, and his two 
younger brothers, Gopeenath and Juggernath, presented a 
joint petition to the Collector. It was a public act, and the 
document is distinct and unequivocal in its terms. The three 
petitioners, who are each, described as Eajah, and sons of Rajah 
Eaj Singh, state that the raj of 14 anna shares of Pergunnah 
Soosung was recorded in the Serishta m their father’s name, and 
that he being dead, ^‘^they are the heirs and proprietors of the 

(1) 12 Mooi'e’s I. A., 1. ; , (2) 6 Moore’s L A., 164. 

■(3) SMooreVL A., 441. 


property/’ aiul they pray to be so registered^ and were registered 
accordingly as joint pro})rietors. 

It is |>]ain tloit this was not a merely nominal petition^ for 
tliere is clear evidence that tlie tliree brothers took and enjoyed 
in ecjual shares the projSts of tlie estate. The three brotliers 
also agreed by a document, in which they are described as in 
possession and proprietors,” to ])ay the Government revenue 
of 17,240 rupees. In 1829 Jnggernath died, and thereupon 
his widow, Ranee Indromonee, was registered as joint owner 
witiv Rajalis Bislionatli and Gopeenath. In Aprfl 1832, Rajahs 
Bislionath and Gopeenath, and the Ranee Indromonee, presented 
a joint petition praying for time to pay the amount of a 
decree obtained against them. The petition describes them 
as Zemindars of the Perguniiah.” Afterwards, Rajah Gopee- 
iiath died, and his widow. Ranee Hurrosoondree, was also 
registered as owner for his sliare. In 1839, and again in 1841, 
suits were brought against tenants by the Rajah and the two 
Ranees for rents due^ and inT842 a joint suit was instituted 
b}’' the three for possession of part of the estate. 

The transactions aJjove enumerated show a series of important 
acts in dealing with the estate as joint family property, extend- 
ing over a period of twenty years, all founded upon the footing 
that the ordinary rules of succession governed the descent. 

It is now necessary to advert to some siil)sec|uent. litigation. 
It is alleged that, in 1843, Hurrosoondree and a son slie had 
ad<»pled, brought a suit against Rajah Bishonath and Indro- 
inonee for a partition of the zemitidari, in which the Rajah 
set up as a defence that the raj was impartible, and descended 
on the eldest male heir. It is said that this defence was 
successful. But the proceedings in this suit w'^ere not satisfac- 
torily proved, and the attempt to rely on it as an estoppel 
failed. Other litigation followed, raising the same question, 
but -with a different result, Indromonee, the widow of Jugger- 
jiath, died, leaving an alleged adopted son, wliose guardian 
claimed the possession for him. This was opposed by Bisho- 
nath on the ground of the family custom, but, in the end, 
pussess:i(>n was awarded to the guardian. In 1847 Bishonath 
commenced a regular suit to obtain the one-third share of 
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Joggeniafcli, oa the ground that the alleged adoption was 
invalid; and also again setting up the family custom of |>rimo- 
geniture* lu this suit, which went on appeal to the High 
Court, a Full Bench decided against the existence of the custom* 
Kajali Bishoiiath died in August 1853. After his death, his 
son, Kajah Prankishen (the plaintiff in the present suit), did 
not prosecute an appeal to Heiv Majesty in Council which had 
been commenced against the above decision of the High Court, 
but brought another suit against the guardian of tiiis adopted 
sou of his uncFe J uggeruath on the ground that the adoption 
was not bond Jide^ and claimed one-third of the estate as heir 
to his uncle. This suit is founded on the assumption that the 
custom had been negatived in the former one, for Prankishen 
now claimed, not on the footing of the custom, but as heir to 
his uncle, according to the ordinary rule of succession, and 
upon the ground that the adoption was not bona fide, he 
succeeded in the suit. 

Various considerations W'ere put forward by the learned 
Counsel for the appellants to destroy or diminish the ellect of 
the facts which have just been adverted to. It was suggested 
that Bislionath may have allowed his brothers to take, eacli, 
one-third sliare for maintenance, but tlieir Lordships are of 
opinion that the evidence points very clearly to the conclusion 
that the brothers were admitted to the possession as co-heirs 
and co-sharers, not on sufferance merely, but as of right. The 
learned Solicitor-General, indeed, admitted that the acts of 
Bislionath amounted virtually to a grant to his brothers of one- 
third shares during their lives, but he denied that they amount- 
ed to more. In their Lordships’ view, however, Bisiioiiath 
admitted his brothers to the succession, intending them io have 
full, complete, and equal ownership of the estate witii himself. 

It was then contended for the appellant, that if this were 
so, it was an attempt to do what the Hindu law i^wouid not 
allow. 

It has already been stated that the acts of Bislionath and 
Ills brothers, on his father’s death, adbrd strong ground for the 
belief that tliey did not regard the manner of succession, if it 
ever prevailed, in the light of a family custom, but as an 
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incident or condition of tenure which liad been iletermined by 
the settlement;, and consequently assumed that thenceforth the 
succession would conform to the ordinary law. Their conduct, 
indeed, goes far to dis|)rove that a family custom, properly so 
called, ever existed ; but assuming it to have once existed, their 
Lordships tlmik it was of a nature which could, without any 
violation of law, be put an end to^ and that it was, in fact, 
discontinued. 

It was urged that this could not be done witlmiit the consent 
oftlie sovereign powei% mz.,t\\Q British Government. There 
is no question, in the present case, of the maintenance of a raj 
or principality, or of a tenure diffei'ing in its general qualities 
from an ordinary estate under the British Government. Their 
Lordships are certainly not prepared to hold that descent on 
siiigle male heirs was, after the settlement, a condition of the 
tenure on which this estate was held, requiring the assent of 
tlie sovereign power to a change in the manner of succession, 
and giving to the Government the right to resume tlie estate 
upon its violation. Their Lordships consider that, at the 
highest, no more has been alleged and proved in this case, -than 
a family custom I'egulating the descent and which, if 

existing, the settlement, of itself, did not disturb. 

It was also urged that the effect of the custom was to create 
successive life estates in the heirs male of this himily, analogous 
to a feudal entail, which could not be barred, and which pre- 
vented alienation, or any change in the manner of descent 
which it was contended would be a virtual alienation. It will 
be collected from what has been already said, that their Lord- 
ships do not consider that such is, as a question of tenure, the 
nature of the estate, aiulin their view the family custom alleged 
in this case has not this effect. 

Their Lordships cannot find any principle or aiitliority for 
holding that in point of law a manner of descent of an ordinary 
estate, depending solely on family usage, may not be dis- 
continued, so as to let in the ordinary law of succession. Such 
family usages are in their nature different from a territorial 
custom, which is the lex loci binding all persons within the 
local limits in which it prevails. It is of the essence of family 
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usages tliut they should be certain, invariable, and continuous, 
and well established discontinuance must be held to destroy 
them. This vt^ouUl be so when the discontimiance has arisen 
troin accidental causes ; and the effect cannot be less, when it 
has been intentionally brouglit about by the concurrent will of 
the family. It would lead to much confusion^ and abunthuit 
litigation, if the law attempted to revive and give effect to 
usages of tins kind after they liad been clearly abandoned, 
and tlie abandonment had been, as in this case, long acted 
upon. Their Lordships can have no doubt that iii this case the 
special custom of descent, if it ever existed, was designedly 
discontinued after Raj Singh’s death by Bishonath and his 
brothers — and that in fact the estate was eigoyed by the brothers 
and by their widows according to tlie ordinary law of succes- 
sion, and on the footing that the custom was at an end — 
and not only that there was this enjoyment iii fact, but that the 
parties were registered in the public registers, and suits were 
brought against third persons by the hrotliers and the widows, 
on tile assumption that they were co-heirs and co-sharers of a 
joint family estate. 

Prankishen, tlie plaintiff in this suit, appears at one time 
to liave been disposed to dispute wdiat had been done, and to 
set up the special mode of descent : but in the suit brought by 
himself against the alleged adojited son of his uncle J iigger- 
nath, already referred to, he claimed the one-third of the estate 
which Juggernath held, as his heir, and succeeded in setting 
aside the alleged adoption, and established his own right us 
heir to his uncle. He thus abandoned in that suit th^ custom 
which, in the present, he asserts to he still in existence. Sup- 
posing, therefore, that Prankishen liad any inchoate riglit to 
the customary succession as the eldest son of Bishumith, their 
Lordships consider that the suit referred to affor<ls proof of his 
ultimate adoption of wliat his father had done ; and the |)re~ 
sumption of acquiescence is strengthened by the fact that he 
did not })r()seoate the appeal in the suit brought by his father 
Bishonath, in which the custom had been negatived. 

Their Lordships are glad to be able to uphold the judgment 
of the High Court, since by doing so, they confirm the posses- 
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sioii liiul enjoyment of this estate as it iias existed since the death 


, . Singh 

fact prevailed since the settlement ill 1790. 

^ I^amjgy 

In the view which their Lordships have taken of tlie case Summa 


it becomes unnecessary to consider the point that the suit was 
barred by the Law of Limitation of suits. 

Their Lordships being of opinion, for the reasons above 
given, tliat the decree of the High Court oug'ht to be upheld, 
will humbly advise Her Majesty to ajSirm it, and to dismiss 
this appeal with costs. 

Appeal dismissed. 

Agent for the appellant : Mr. Wilson, 

Agents for the respondents : Messrs. Watkins La ttey, 

APPELLATE CIYIL. 


Before Mr, Jofiiice Macpherson^ Chief Jmtice^ and Mr. Justice dJirch, 

HOY MEGHRAJ (Dilfendant) ^v BEE JOY GOBIND BURRAL and is75 

OTHBES (PX^AINTIFFS).* Aprils. 

Review of Judgment-^ Act VIIl of 1859, ss, MS— -Power of Judge to 

revieiv Judgment of his Predecessor, 

A Judge lins no power to allow a review of bis predecessor’s judgment on 
the ground tliiit lie comes to a didereiit conclusion on the facts of the case. 

The general words used in ss. 376 and 378 of Act YHI of 1859 are con- 
trolled and restricted by the particular words, and it is only the discovery of 
new evidence, or the correction of a patent and indubitable error or omission, 
or some other particular ground of the like description, which justifies the 
granting of a review. 

Baboo Bash Beharee Ghose for the appellant. 

Baboo Molimee Alohiin Roy for the respondents. 

The facts sufficiently appear in the judgment of the Court, 
which was delivered by 

Macpherson, J. — In this case it appears that upon tlm 

Special Appeal, ISFo. 1863 of 1874, against a decree of the Second 
Subordinate Judge of Ziilali Moorsliedabad, dated the 1st of June 1874, 
idDrming u decree of the Munsif of Jungipore, dated the 6th of January 1873. 
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15th of September 1873, Baboo Nuffer Cliiuuler Bhiitt, tlie 
u Officiating Adclitioiial Subordinate Judge of Moorsliedabaci, 
sitting as a Court of Appeal, reversed the decision of the 
Moiisif of Jungipore. On the 30th of May and Ist of June 1874, 
Baboo Niiffer Cluiiider Bliutt luiving ceased to liold the office, of. 
Additional Subordinate Judge of Moorshedabad, Baboo Nobo 
Kumar Banerjee, the second Subordinate Judge of that district, 
admitted a review of the judgment of Baboo Koffer Chuiuler 
Bhutt, and, reversing his decision, restored and confirmed the 
decree of the Munsif of Jungipore, It is objected iii special 
appeal that Baboo Nobo Kumar Banerjee had no power to 
review the judgment of Baboo Nuffer Chunder Bhutt ; that no 
sufficient reason was shown for his reviewing it ; and that liis 
proceedings ought to be set aside. For the respondent it is 
contended that whether the review was rightly or wrongly 
admitted, the matter is not one which can be questioned in 
special appeal. 

It appears from the judgment of Baboo Nobo Kumar Baner- 
jee that he admitted the review, not upon the ground of the 
discovery of any new matter or evidence which was not within 
the knowledge of the party applying for review at the time of 
the original hearing, nor in order to correct any patent error or 
omission, nor for any other particular defect in the judgment of 
Baboo Nuffer Chunder Bhutt. He granted the review upon the 
general ground, that having gone into the case in all its details, 
he came to a conclusion on the facts different from that at 
■which Baboo Nuffer Chunder Blmtt luid arrived. 

There is no doubt that it is an eminently unsatisfactory and 
inconvenient state of things, if one J udge succeeding to the office 
of another, is at liberty to review and rehear all the cases 
decided by his predecessor, and to dispose of tluun afresh accord* 
ing to the view which he may happen to take of eacli. It would 
be almost equally inconvenient that a Judge should be bound, 
or should be permitted, perpetually to rehear the cases which he 
has himself decided, upon every occasion that a party, who is 
dissatisfied with a decision which has been passed, chooses to‘ 
ask him to go again through the evidence upon which he has 
already decided. 
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But tlie law^ though providing for a review of judgment in i875 
certain special cases, does not, under color of a review, autho- K oyMeghraj 
rize reliearing for the purpose merely of seeing whether the Bekjot 
Judge, oil going again through the case, will arrive at a differ- bukral. 
eiit conclusion. When a case is reheard, the Court goes 
through the evidence, and decides afresh upon it. But a review 
can be given only for certain particular reasons: and it cannot 
be given merely for the purpose of allowing the parties to 
reargue the case upon the evidence upon the chance of eveii- 
tnailj throwing doubt on the soundness of the decision already 
passed. .As Sir Barnes Peacock says, in the course of his 
judgment in the Full Bench case of Nussiniddeen Khan (\) i 
I have on more than one occasion observed that an attempt 
was made to obtain a review of judgment upon the ground that, 
upon the first hearing, the Court had determined the facts 
contrary to the weight of evidence. This is matter for appeal, 
not for a review.” 

The sections of the Civil Procedure Code which deal with 
this subject are no doubt very loosely framed. Under s. 376, 
the ground upon which a review may be granted is stated to be 
the discovery of new matter or evidence which was not within 
the knowledge of the party applying for the review, or which 
could not be adduced by him at tiie time ivhen such decree was 
passed, or any other good and sufficient reason. In s. 378, the 
grounds indicated are the correction of an evident error or 
omission, or its being otherwise requisite for the ends of justice. 

These sections show that the intention of the Legislature ivas 
that a review sliould be granted only on the discovery of new 
evidence or for the correction of some patent error or omission, 
or for some such cause. For example, if a deed is dated a 
liuiulred years ago, and tlie Judge, accidentally misreading it, 
thinks it is dated only twenty years ago, and decides the case 
accordingly ; or if the Judge erroneously supposes that the wit- 
nesses all stated that the |)Iaintiff lived at A and decides the 
case accordingly, whereas 'the witnesses all stated that he lived 
at Z and not at A,— in suclr cases,'. ' and' in any other in which 
there has been a clear and evident slip or error on the part of 
(1) B. L. R., Sup. YoL, 367. 
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tbe Judge., a review may rightly be admitted. In short, the 
BoTaiEGHBAj object of a review is, either to admit new evidence, or to enable 
tlie Judge to rectify any patent error, wdiether of fact or, oi‘:iaw, 
whicti lie finds he has fallen, 

Ss, 376 and '.378 give no n-uthority to a Judge, oil, an applica-^ 
tion for a review, to rehear the whole case upon the evitieiice, 
merely because one of the parties is dissatisfied witli his Grigioal 
decision. It is true that in s. 376 there is a general provisioo, 
tlnit a review may be applied for by any one who, from the 
discovery of new evidence or from any other good and siiffi-' 
cieiit reason, may be desirous of obtaining a ^ review; ’ and that ' 
,'s. '378 saj’s,' a review- may be granted if it is necessary lO'. 
correct an evident error or omission or is otherwise requisite for 
the ends of justice.” But it is a well-known rule, that in inteiv 
preting Acts of the Legislature, general words are controlled and 
3 'estricted by particular 'words. i\iid we are of opinion that 
tfie geneind words used in these two sections are controlled and' 

■ restricted by the particular words ; and that it is only the 'dis- 
co'very of new evidence or the corraction of an evident (i e.y 
patent - and indubitable) error or o,missioi], or so'me other parti- 
€--i.iJ.ar ground of the like description -which justifies the granting 
a review. In, 'tliC' -present case, none of tlie gixiiiiuls, .specified 
.existed, nor did ,aBy ground of the like description, 

, -But it is ■ contended that by s. 378 tlie order,, wlietlier ■for/, 

' gi’antiiig or -rejecting . an ap|)Hcation for review, is fiiiaL ,,[n:,i:is, 
question, however,- has practically been disposed of by the,, 
recent decision of a Pul! Bench in the case of Bhyrub CMmder: . 
Snrmah Chowdhry (Ij. The Court there held that the parties 
;-,'.,,i.n a special -:, appeal., are entitled 'to show tiuit tii ere ,,, lias 
an error or defect in procedure in the granting of the review, 
which has affected the decision of tlie case on the lueriis, by 
jirodueing a different decision from that w’hieh iias in iho first 
instance been come to. As in that case it appeared to the 
learne^ Judges that no ground had been shown on which a 
review could legally ,be granted, so we are of opinimi that in 
this' case no ground is shown upon which a review could legally 
;be granted; y fo' 

tifif b.l. e.,'423,^ , 


VOL.- 1.3 


CALCUTTA SERIES. 


201 


The Judge ^ho granted the review simply went in detail 
through the evidence which had previously been gone througli KoyMrghraj 
in detail by his predecessor, differing from him apparently 011 
every point. This was on the 30th May, when the case was Burkal. 
in fact decided on the occasion of granting the review. The case 
came on formally for rehearing two days later, — Le,^ on the 1st of " 

June, when the Subordinate Judge gave judgment as follows : — 

The respondents applied for a review of judgment, and their 
application was granted on the 30th of May. A copy of the 
reasons given there is put up with this record, and in reliance 
on the said reasons I confirm the judgment of the Court of 
first instance.’’ 

Nothing can be more unsatisfactory than the manner in which 
this case has been dealt with. If such proceedings are legal, 
a suit may go on for ever. In the present instance, supposing 
it had so happened that Baboo Nobo Kumar Banerjee had been 
transferred to another district shortly after the 30th of June 
1874, and that Baboo Nuffer Chunder Bhutt had returned to his 
former office, as a matter of course Baboo Nuffer Chunder Bhutt 
would have been asked to review the judgment of Baboo Nobo 
Kumar Banerjee; and so it might have been had a stranger 
succeeded him.. 

The decisions of a Judge are entitled to be treated with 
respect at any rate by his successors in office, who are his co- 
equals in judicial position. And Baboo Nobo Kumar Banerjee 
forgot this rule, and acted improperly, when in admitting the 
review lie made the general condemnatory remarks which he 
makes on the judgment of his predecessor. 

The appeal is allowed, the order granting the I’eview and 
the decree on the rehearing are set aside, and the decree of 
Baboo Nuffer Chunder Bhutt is restored. The appellant is enti- 
tled to his costs in this Court and in the lower Courts also (1). 

Appeal allowed^ 

(1) This case was followed in the No. 2328 of 1874, decided by Gartb, 
similar case of Bard Madhih Bose C.J., and Birch, J., on 30fch August 
^ . Kalicliurn Singh. Special Appeal, 1875. *. 
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Before Sir Richard Garih.^ Kt, Chief Justice^ and Mr* Justice Birch* 

NOBO DOORGA DOSSEE anb A:Nother (Plain tiffs), FOYZBUX 
CHOWDiniY (Defendant).^ 

Res judicata-- Act VIII of 1859, s. 2— Suit for Bent—Snhseqzient Suit for 
Abatement of Rent. 

The plaintiS obtained a putni lease of certain villages from tbe defendant 
in 1861 at an annual rent, and in 1865 was evicted from a portion of the 
property : she took no steps to obtain an abatement; but inasmuch ns she did 
not pay any vent for the year 1871, the defendant brought a suit against her for 
the rent of that year. The plaijitifi set up the defence that she was entitled to 
an abatement of 11s. 155 from her rent; the 155 rupees representing the annual 
value of the property which she had lost in consequence of the eviction. In 
that suit it was decided that the amount of abatement she was entitled to was 
Es. 42. No appeal was made against that decision. In a suit brought by the 
plaintifi for the purpose of obtaining a permanent abatement of her rent, she 
claimed the precise measure of abatement, viz., Ils. 355, which she bad 
claimed in the suit brought against her by the defendant. Eeld^ that the 
question was res judicata, it having been raised and decided in the former suit. 

In this case the defeiulaiit granted to the plaiotifF a per- 
manent putni settlement of certain villages under a lease dated 
in 1861, at an annual rent of Rs. 1,548 and a premium of 
E.S, 7,654. In tlie year 1865^ the plaintiff was evicted from a por- 
tion of this property ; whereupon she brought a suit against the 
defendant to recover from him a proportionate part of the pre- 
miimia and certain mesne profits. Eor tluKS she obtained a 
decree ; the Court especially finding, that this decree would not 
affect the plaintiff’s right to an abatement in her rent for the 
future. The plaintiff took no immediate steps to obtain any abate- 
ment; but inasmuch as she did not pay any rent for the year 1871, 
the defendant brought a suit against her for the rent due in that 
year. In that suit the present plaintiff set up as a defence, that 
she was entitled to an abatement of Rs. 155 from her rent, that 
Es. 155 representing the annual value of the property which 

* Special Appeal, No. 2546 of 1874, against decree of the Subordinate 
Judge of Zilla Eajsbahye, dated the 24th of June 1874, aflirmiug decree of 
tbe Muiisif of Pubua, dated tbe 29tb of August 1873. 
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she had lost in consequence of the eviction* On this suit ^^’75 
coming oil for trial the judge went carefully into the question 
of abatement; and he decided, that the amount should be ^ ^ 

Es* 42 instead of the Rs. 155 claimed by tlie plaintiff. No Chowdhky. 
appeal was made against that decision. The plaintiff now sued 
for a permanent abatement of her rent, laying the measure of : ■ 
abatement of Rs. 155 ; and the defence was that the suit was 
barred by the decision in the former suit. 

Baboo Iss'urclmnder Chucherbutty for the appeIlant.~The 
former judgment being on a different cause of action is no bar 
to the hearing of this suit. In the former case a deduction 

c? ■ '.ji- 

was claimed from the rent due for one year only. Tise matter 
came in question collaterally as the suit was one for rent. In 
this suit the plaintiff seeks to fix the rate at which he is to pay 
rent for future years. The deduction is on the same ground, but 
the cause of action in each case is a distinct and separate cause 
of action. In such a case a previous judgment is no estoppel. 

See The Duchess of Kingstoii^s case (1) ; Klmgowlee Sing v, 

Ilossein Btix Khan (2) ; Chunder Coomar Mundul v. Nunnee 
Khamim (3) ; Miissamut Ednii v. Mussamnt Becliun (4). The 
test is whether the same evidence would support both cases, 

Himter v. Stewart (5), where the same question wuis allowed to 
be litigated only on a different ground. In the case of Nelson v. 

C7<3?icA (6), it was held that to constitute a good plea of res 
judicata., it must be shown that the former suit was one in which 
the plaintiff might have recovered precisely that which he seeks 
to recover iu the secoiuL The plaintiff could not have obtained 
what she seeks ■ in this suit, viz,^ an ' abatement for future ■ : ^ 
years. 

'Qiihoo Mohmi Mohim Bog for the respondent. — There is 
an estoppel in this case on the face of the facts. The plaintiff 
does not '.claim to have become entitled to a deduction : on 
account of ally: alteration of circumstances since the first suit, 

(1) 2 Smith’s L. Ca., 6tli Ed., 679. (4) 8 W. R., 175. 

(2) 7 B. L. R., 673. (5) 8 Jur., N.S., 317. 

(3) 11 B. L. R., 434, (6) 15 C.B., N.S., 99. 
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1875 bafc that the abatement allowed was not properly come to. The 
3^^oBo i)oo!«GA issue there was whetiier the plaintijQP was entitled to abatement 

Xi^o'^'S F'li* 

V, and if so, to what extent. It was her fault if she did not place 
Chowdhry. evidence before the Munsif who tried the case, and there was no 
appeal. In the Full Beach case of Chunder Coomar 31undul v. 
Nintnee Khaiium (1), it was held that the decision of the Col- 
lector was not binding in a subsequent suit because there was 
no concurrent jurisdiction, but here there is a concurrence 
of jurisdiction as to those matters which both the Civil Court 
and Kevenue Court can decide. The principle upon which the 
abatement was claimed in the former suit for that one year is 
# the same as that upon wiiich it is now claimed for all future 
years. That decision necessarily decides in effect, though not 
in express terms, the very question here raised. The matter is 
therefore res judicata — see Soorjomojiee Dayee v. Suddammd 
Mohapatter (2) and 3Iohima G hander Mozoomdar v. Asradka 
Dassia (3). [Baboo Issurchunder Chuckerhntty, — That case 
was overruled by the Full Bench decision in Hnrid Suiiker 
Mookerjee v. Ilulctaram Patro (4).] lu Rahhal Das Sing v. 
Sreemiitfy Heera Motee Dossee (5), it was decided that althougli 
the suit related to the rent of one year, the decision aj)piied also 
to rent for other years. In Mohesh Qhunder Baudopudhya v. 
JoyJtishen Mookerjee (6), the Munsif decided that the tenant's 
plea of holding being rent-free was made out. Afterwards, when 
the landlord sued, he was held to be concluded. The decree 
made by the Eevenue Courts would not be binding from want 
of concurrence of jurisdiction, but decrees made by the Civil 
Court in rent suits, since the transfer of rent suits to the Civil 
Courts are as good as decrees in other cases under the Code. 

Baboo Issurchunder Glmclterhutty in reply. — The effect 
of the decision in Huvri Simker Mookerjee v. 'Miiktara-m 
Fattro (4) is to overrule some of the previous cases on this 
- question. No doubt, where the matter is necessarily <leeided 

in the former suit, there %YOuld be an estoppel, but the 


(1) IIB. L. R., 434. 

(2) 12 B. L. E., 304. 
(:i) 15 B. L. R,,25L 


(4) 15 B. L. E>, 238. 

(5) 23 W. ii., 282. 

(6) .. 15 B. L. R., 248. 
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matter now in dispute could not have been decided in tliat case 

either iu express terms or otherwise^ because the Court had no Nobo Doohga 

. Dossek 

jurisdiction to try it. The decision therefore was not the deci- v. 

' , ■ ' „ Foyzbux 

Sion of a com[)etent Court, CHowDHKr, 

Garth, C. J. (after stating the facts as above, continued) : — 

The plaintiff brings this suit for the purpose, as she says, of 
obtaining an abatement of her rent for the future ; and she claims 
in this suit the precise measure of abatement, Es. 155, which she 
had claimed in the suit brought against her by the defeiidaiit. 

The defendant’s answer is, ^ this question which you now seek 
to raise, has already been decided between us in the former suit. 

You claimed the same abatement then as yon do now. You ^ 
attempted to establish it upon the sapae grounds. You went 
into the question, not as if the abatement were for one particular 
year, but for the whole remainder of your interest ; and from 
the very nature of the question, you could not have gone into 
it upon any other basis.’ The plaintiffs reply to this is — no. 

Your claim then was for the rent of one year only ; my defence 
must necessarily have been confined to that one year ; and the 
result could not bind either of us for the future.’ This conteu- 
tioo raises a very nice point upon the doctrine of estoppel ; as 
to which during tlie argument I confess that I personally have 
felt considerable difficulty. 

There is no doubt as to what the law is upon the subject of 
estoppel. The difficulty is, in applying that law to such a case 
as the present. Each year’s rent is in itself a separate and 
entire cause of action, and if a suit be brought for a year’s rent, 
a judgment obtained in that suit, whatever the defence might 
be, would seem only to extend to the subject-matter of the suit; 
and leave the landlord at liberty to bring another suit for the 
next year’s rent, and the tenant at liberty to set up to that suit 
any defence she thought proper. 

But it is said, on the other hand, that in the former suit 
between the defendant and the plaintiff, the entire question of 
what ought to be the permanent abatement of rent during the 
whole period of the lease, was substantially and necessarily tried 
and determined, and that they are neither of them at liberty to 
reopen that question. The principle upon which the abatement 
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1875 wjis made, tlie value of the laud, . the measiirements, and other 
KoboDoorg .4 circumstances which form the materials upon wliicli the Judge 
Dosskic estimate the amount of tim abatemeut, would be appli» 

Cno^ofY. to oue year as well as to another, auil what was a Jiisl aiul 

proper abatement for the year 1871 would be an equally just 
and proper abatement iu each succeeding year. 

There certainly appears to be great weight in this reasoning, 
and there is no doubt that substantial justice will be done by 
adopting it. 

Even assuming that the judgment in the former suit were not 
binding between the parties as an actual estoppel, it wmikl 
afford such cogent evidence between them upon the point, that 
the Judge in this suit (in the absence of some entirely fresh 
materials) would be perfectly right in acting upon it ; and we 
cannot doubt, that if we were to send the case back to the lower 
Appellate Court with this intimation, the Judge would act upon 
it, as a matter of course ; and the parties would only be put to 
additional expense to no purpose. 

But happily, we are not without authority in this Court to 
guide us in coming to a couclusiou. The cases which wei*e cited 
in argument by the defendant’s pleader — Mohima Cliunder 
Mozoorndar v. Asradha Dassia {\) Rakkal Doss Singh Y, 
Sreemutty Heera Motee Dossee (2) — seem very much in point ; 
and we think that we ought to act upon them. In one of those 
cases, the suit was brought by a landlord for one year’s rent. 
The answer was, the land is rent-free— and a decree was passed 
against the landlord upon tliat ground. Another suit was after- 
wards brouglH by the landlord for another year’s rent ; and it 
was held, that as between the parties, it had been decided, that 
the land was rent-free ; and that this decision was binding upon 
them not only for the one year, but for all future years. 

In accordance with tliisj we hold that the question of abat em- 
inent of rent has been determined in the former suit between 
these parties not only for one year 1870, but for all future years. 
The appeal will therefore be dismissed with costs. 

Appeal dismissed* 

. -,(3) B. L. R,, 25L ; ; , . , (2) 23 W. R,, 282. 
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Before Sir Richard Garth, Kt, Chief Justice and Mr. Justice Pontif ex. 
THE QUEEN '£?. HURRIBOLE CHUNDBR GHOSB. 

Evidence Act (1 of 1872), ss. 25, 26, a7id 1%1-^AdmissihiUiy in evidence of 

Confession — Police Officer also a Magistrate — Deputy Coimnissioner of 

Police in Calcutta — Letters Patent, I860, s. M—Case ceidified by Advocate^ 

General, 

The prisoner, on his arrest, made a statement in the nature of a confession 
which was reduced into writing by one of the inspectors in whose custody 
the prisoner was, and subsequently signed and acknowledged bj the prisoner 
in the presence of the Deputy Oomrnissioner of Police at the Police Office, the 
Deputy Commissioner receiving and attesting the statement in his capacity as 
Magistrate and Justice of the Peace. At the trial of the prisoner at the 
Criminal Sessions of the High Court, this statement was tendered in evidence 
agaiiiefe him, and admitted by the Judge, who overruled an objection on 
behalf of the prisoner that, under s. 25 of the Evidence Act, it was inadmis- 
sible. On a case certified by the Advocate-General under cl. 26 of the 
Letters Patent, held, that the confession was under s.25 of the Evidence 
Act, not admissible in evidence. 

Per Garth, C.J. — S. 26 of the Evidence Act is not to be read as qualifying 
the plain meaning of s. 25. In construing s. 25 ‘the term “ police officer” 
is not to be read in a technical sense, but in its more comprehensive and 
popular meaning. 

Per Curiam.’—^. 167 of the Evidence Act applies as well as to criminal as 
to civil cases. 

Per Garth, C.J. (Fontifex, J., doubting).— The Court which under that 
section is to decide upon the sufficiency of the evidence to support the con- 
viction is, in a case coming before the Court under s. 26 of the Letters Patent, 
the Court of review, and not the Court below. Such decision is to be come to 
on being informed by the Judge’s notes, and if necessary by the Judge him- 
self, of the evidence adduced at the trial. 

Per Apart from s. 167, the Court has power, in a case under cl. 26 

of the Letters Patent, to review the whole case on the merits, and affirm or 
quash the conviction. 

Hubribole Chundeb Ghose and Keshub Chunder Man- 
ual! were tried at the February Sessions of tbe High Court, and 
were convicted by a special jury, the latter of usiug as genuine 
certain forged documents, and tbe former of abetting tbe same 
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offence;, anti were sentenced by MacpliersoB;, J.^ to ten years^ 
transportation. During the trial, the : Siafidzu^ Coit?isel 
tendered as evidence against the prisoner Hurribole a statement 
made by him, in the nature of a confession, in the house of his 
father at Kidderpore, in the presence of two inspectors of police 
and the other prisoner. At the time the statement was made, 
the prisoners were in the custody of the police, Hurribole 
having shortly before been arrested under a warrant issued by 
Mr. Lambert, the Deputy Commissioner of Police for Calcutta. 
The statement was upon being made reduced into writing by 
one of the inspectors of police, and on the removal of the pri- 
soners to Calcutta, it was signed and acknowledged by Hurri- 
bole as correct, in the presence of the Deputy Comndssioner of 
Police, at his private residence over the Police Office, and Mr. 
Lambert signed his name beneath that of the- prisoner as a 
Magistrate and Justice of the Peace. 

Tiie statement, on being tendered in evidence, ^vas objected to 
by the Counsel for the prisoner Hurribole as being by s. 25 of 
the Evidence Act not admissible in evidence against him; but 
the objection was overruled by Macphersoii, J., who held that the 
statement was admissible in evidence against Hurribole under 
8. 26. Maephersou, J., refused to reserve the point under s, 25 
of the Letters Patent ; but a special case was submitted to the 
Advocate-General, who gave a certificate under s. 26 of the 
Letters Patent that the point of law should be further considered, 
and the case accordingly came on for hearing on review under 
that section, 

Mr. Jaeksori and Mr. F, Allen for the prisoner. 

The Standing Counsel (Mr. Kennedy) for the Crown. 

Mr. Jaclison contended that the reception in evidence of the 
statement admitted was expressly barred by s. 25 of the Evi- 
dence Act, it being a confession made to a police officer. The 
fact that the police officer was in this case also a Magistrate 
does not alter the effect of the section ; it does not make him 
the less a police officer. He cannot separate his functions as 
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police officer and Magistrate^ and therefore was not such a 
Magistrate as is coiiteiBplated by s. 26. To read s. 25 other- 
wise would be to add to it, after the word police officer,” the 
words unles he be a Magistrate,” which would be making a 
new law, not interpreting an existing one. It is submitted fur- 
ther that Mr. Lambert was not a Magistrate of Police, and had 
no power to act as a Magistrate of Police in Calcutta. Under 
Beiig. Act IV of 1866 there is no power given to appoint the 
Deputy Commissioner of Police a Magistrate of Police for 
Calcutta. S. 6 says, — the Commissioner of Police shall not 
ordinarily be a Magistrate of Police,” but he may be appointed 
to that office by special sanction of the Governor General in 
Council. S. 7 provides for his appointment as a Justice of 
the Peace; ^^but unless he is vested with the jurisdiction of a 
Magistrate of Police, he shall act as a J ustice only so far as may 
be necessary for the preservation of peace, the prevention of 
crimes, and the detection, apprehension, and detention of oiFend- 
ers in order to their being brought before a Magistrate of 
Police, and so far as may be necessary for the performance of 
the duties assigned to the Commissioner by this Act.” The 
section farther provides that the Deputy Commissioners may 
be appointed Justices of the Peace ; and if so appointed that are 
to act as Justices subject to the above restriction.” S. 22 
gives tile Lieutenant-Governor power to appoint a sufficient 
number of fit persons to be Magistrates of Police for Calcutta : 
but it is submitted that tlie exercise of such power must be 
governed by ss. 6 and 7, which only provide for the appointment 
of the Commissioner, under special circumstances, to be a 
Magistrate of Police, and for the appointment of the Deputy^ 
Commissioner as a Justice of the Peac«, but not for the appoint- 
ment of the Dejmty Commissioner as a Magistrate of Police. 
It would be unlikely that the Legislature intended tlie Commis- 
sioner to be appointed only by sanction of the Governor 
General, but the Deputy Commissioner to be appointed without 
it. If he were appointed his appointment would be illegal and 
void, and he could not act as a Magistrate. Tiiere is no other 
Act. under which he could be appointed. The appointment of 
the Deputy Commissioner as a Magistrate of the 24<-Pergun- 
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nahs would not enable him to act as a Magistrate in Calcutta 
or make him for the purpose of this ca>se a Magistrate within 
s. 28 of the Evidence Act, and even if it did, tlie procedure 
prescribed by s. 122 of tlie Criminal Procedure Code should 
iuive been followed before this statement would be admissible, 
ill evidence, but that was not done. 

It is sul>mitted this was clearly a statement made to a police 
ofScer, and it was therefore not admissible. This point arose 
behu'e Markby, J., in 1874, and be decided in favour of the 
prisoner — Quee^i v. Macdonald (1), 

Mr, Alien on the same side. — The intention of s. 25 was 
totally to disable a person who is a police ofiicer from receiving 
a confession, which could afterwards be used against a prisoner. 
[PoNTiFEX, J. — Suppose the Chief of the Police in Calcutta were 
sitting as a Slagistrate in Calcutta, do you say because he is a 
police ofiicer, that a man who came before him for trial and con- 
fessed his guilt, could not be convicted and sentenced by him?] 
Iso, then lie would be acting judicially ; the })risoner’s statement 
would be a plea of guilty, not a confession. [ llie Standhuj 
CounseL—lslv, Lambert is not a member of the Calcutta Police 
Porce; sees. 13 of Beng. Act IV of 1866.] He is a police 
ofScer; his appointment as Superintendent of Police in the mofus- 
sil is in the Calcutta Gazette 24:{.\\ July 1872: though lie is 
Deputy Commissioner in Calcutta. [Pontifex, J. — S. 24 draws 
a distinction between police officer and De|)iity Commissioner 
of Police, [Garth, C. J. — Could the Commissioner serve a sum- 
mons himself under that section?] Yes, it is submitted he could. 
[Garth, C. J. — See s. 10. Under that section could the Com- 
missioner^ fine or dismiss the Deputy Commissioner as being a 
member of the Police Force ?] S, 5 gives the Lieutenant-CSover- 
nor special power to dismiss him ; otherwise the Commissioner 
would iiave had power. He comes under the same pension rules 
as other members of the force, and the time he serv es as Deputy 
Commissioner would not be deducted. [Garth, C. J, — Every 
member of the Police Force is appointed by the Commissioner, 
and is to receive a certificate ; see ss. 10 and 13.] Special pro* 

y (1) Not reported. 
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visions are made for the appointment of the Deputy Coiomis- is7g 
sioiier ; but tluit does Bot make him less a police officer. Qcrkn 
B esides^; die , be ,a police officer by virtue of bis Huni:iB?)LK 

appointment of Superintendent of Police. [Gakth^ C.J. — Do Gikskk/ 

you say by reason of that and without express appointment or 
orders^ he could exercise the functions of a police officer aiy'- 
where?] No, but that is not the case here. Mr. Lambert has 
been appointed Deputy Commissioner: that is an appoiiUinent 
where the duties of a police officer are brought into requisition : 
no doubt he was ap)pointed as being an efficient police officer. 
Independently of Beng. Act IV of 1866;, he is a police officer 
wdthin the meaning of s. 25 of the Evidence Act. 

The Standing CouiiseL — By the a[)pointment of Mr. Lambert 
to be Deputy Commissioner he ceased to he a member of the 
Police Force while he is in Calcutta. Mr. Roberts was a]>pointed 
Police Magistrate directly from the Police Force, but he did not 
afterwards retain liis character of police officer. As to the 
contention that a police officer is a police officer wherever he is, 
that is not so, see Act V of 1861. A police officer under s. 25 is 
a person authorized to exercise, and actually exercising his func- 
tions at tiie place where the confession is made. A person 
appointed police officer in the mofussil, would not be a police 
officer in Calcutta. [Garth, C.J. — Su[)pose a man, appointed 
a police officer in a particular part of Bengal, w-ere to go to 
another part, then taking into consideration that the Evidence Act 
extends over the whole of India, would a statement made to him 
in the latter place be inadmissible under s. 25 as being made to a 
police officer?] No, it is submitted it would not. The inten- 
tion was to prevent confessions from being extorted by intimi- 
dation, Tlie Commissioner and Deputy Commissioner are not 
police officers; the language of Beng. Act IV of 1866 is incon- 
sistent with their being so: they have not to perform any of the 
duties of a police constable; the only officers of police are those 
enumerated in the schedule to the Act, — Form (A). The Com- 
missioner of Police performsor did perforin until a late date, much 
the same duties as were performed by a Magistrate (>f a District; 

Justices of the Peace exercised the executive portion of the 
work of a Magistrate of a District, but were not to exercise his 
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jiidicual fimctioDS. Persons in the position of a Commissioiier and 
Deputy Commissioner of Police^ are not persons wlu^ are gener- 
ally considered police officers. [Poktifex, J. — If a police 
officer were to hear a confession as a private individual in his 
private house^ he would be bound to take notice of it, showing 
that you cannot separate his private and police capacities; why 
then should you be able to separate his police and magisterial 
capacities. Then again it must be taken into consideration how 
Mr. Lambert lives; here he lives as a police officer among 
police, not as a Magistrate.] It is submitted his police func- 
tions are merged in his magisterial ones : his duties and func- 
tions are magisterial and judicial ; in this case lie issued a search 
warrant, which is a magisterial act. Under the old Criminal 
Procedure Code, Act XXV of 1861, the Commissioner of 
Police had to exercise judicial functions ; see s. 84 which provides 
j)rocedure to be adopted on the arrest witiiin the local limits of 
tlie jurisdiction of the Supreme Court of a person against wdioin 
a warrant is issued by a Magistrate. Under that section, if the 
argument of the other side is to prevail, if a prisoner were taken 
before a Magistrate of Police, a confession made ))y him wmuld 
be admissible; but if he were taken before the Commissioner 
of Police, it would not; see also s. 87, Ss. 84 to 100, taken with 
ss. 148 and 149, show what were the police officers meant by the 
hitter sections which are in tlte same terms as ss. 25 and 26 of 
the Evidence Act. If Mr. Lambert were only a Justice of the 
Peace, he wmulJ still be a Magistrate wdtliin the meaning of s. 26 
of the Evidence Act; any person, who was a Justice of the 
Peace, would come under tluit me.'ining. A confession as in this 
case made to him in both characters must be taken to have been 
ma<le to him as a Magistrate, his character as a police officer 
being merged in that of Magistrate. 

Garth, C. J., intimated that tlie Court was of opiiiion that; 
the statement was not admissible in evidence, ami ought, to have 
been rejected: but that Maepherson, J., had given a certificate 
that without the statement there was sufficient evi<lence to 
justify the conviction, 

Mr. Jackson then contended that if the statement had been 
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improperly received in evidence, the prisoner was entitled to an 
acquittal. The case cannot be sent back, but under s, 26 of 
the Letters Patent must now be deckled by this Court, if at 
all. But, it cannot be decided at all ; s. 167 of tbe Evidence 
Act, which provides that the improper admission or rejection 
of evidence shall not be ground of itself for the reversal of any 
decision in any case,” does not apply to a criminal case tried by 
a jury, bat only to case where the matter has been decided b}?' a 
Judge without a jury. Tlie Criininal Procedure Code, ActX of 
1872, makes special provisions as to tlm iitiproper admission of 
evidence in trials by jury; see s. 283. And s. 280 gives the 
Appellate Court power to pass any order it thinks fit: s. 283 was 
unnecessary if s. 167 of the Evidence Act applied. In 
JReff. Navroji Dadahhai (1), the applicability of s. 167 to 
such cases as this was raised, but the question was only fully 
gone into by one of the Judges, Bayley, J., and was not made a 
ground of their decision by Sarjent, C.J., and Grreen, J., though 
they adverted to it. Bajley, J., gave a strong opinion that the 
section was not applicable to such a case as this. The word 
^ decision ’ in that section is inapplicable to the verdict of a jury. 
It seems to have been admitted that the Court of Beview ^vas 
the proper Court to decide on the sufficiency or other- 
wise of the evidence. [Garth, C.J, — That point was 
not raised.] No, but it was not suggested that the Court before 
whom it was argued was not the proper Court after long argu- 
ment on all points. [Pontifex, J. — It appears to me clear the 
other way, viz,^ that the Court in s. 167 means the Court that 
tried the case. [Garth, C.J.—ln that case the Judge who tried 
the case was one of the three Judges before whom the case wtxs 
heard on review.] Yes, and he delivered a fresh judgment as one 
of the Court of Kevie%v. This case differs in that it is one certified 
by the Advocate-General, not reserved by the Court It issub- 
'mitted that s. 167 does not apply to criminal trials at all ; the 
section is identical with s. 57 of Act II of 1855, which has never 
been applied to criminal trials. The words are “ the Court before 
wliich sucli objection u not raised.” It does not apply 
to cases tried by a jury : it would be impossible to say what the 
(1) 9 Bum. H. C. R., 358. 
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resuife on the minds of tlie jury would liave beeos if the evidence 
improperly admitted had not been before tiieiii; Tlie piison 
ought to he discharged. 

Mr. Allen followed on the same side. 

The Court took time to consider their judgment, and on 
a subsequent clay called on Mr. higram^ who then appeared with 
the Standing Counsel for the Crown, on the point as to s. 167 
<d‘ the Evidence Act, but the learned Counsel said he tliouglit 
it was unnecessary for him to argue the point. 

The following judgments were delivered:— 

Garth, C. J. — In this case, the prisoner Hurribole Chnnder 
Chose was tried and convicted, at the February Sessions of the 
High Court, for using certain forged documents, and sentenced 
to ten years’ transportation. At the trial before Macpherson, J., 
it was proposed on the part of the prosecution to put in a 
confession made by the prisoner. The confession was made, in 
the first instance, to two piolicemen, and taken down in writing, 
and the prisoner was tlien brought before tlie Deputy Commis- 
sioner of Police, Mr. Lambert, at the Police Olfice in Calcutta, 
where he again affirmed the truth of his former statement to 
Mr. Lambert, and Mr. Lambert, in his capacity of a Magistrate, 
received and attested the statement. 

Upon this confession being tendered in evidence, it was 
objected to by tlie prisoner’s Counsel, upon the ground that it 
was a confession made by the prisoner to a police ofiieer, ami 
therefore not admissible, by reason of the 2oth section of tlie 
Evidence Act (I of 1872). In answer to this objection, it was 
urged on the part of the prosecution, 1st, that j\Ir. Lambert 
was not a })oiice officer ” witliin the meaning of the section ; 
2ud, that, if he were, the statement was made to him as a 
Magistrate, and not as a police officer; ami that tlie 26th section 
was intended to cpnilify the 25th, so as to make a statement 
even to a police officer admissible, if made in the presence of a 
Magistrate, The learned Judge at the trial admitted the 
evidence, and declined to reserve the point; but the Advocate- 
General having since given a certificate, under s. 26 of the 
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Letters Patent of the High Court, that the point was a proper 
one to be considered^ it has been brought before this Court for 
review, and has been well and fullv argued before us. 

It was urged by Mr. Jackson , for the prisoner, that the terms 
of s. 25 are imperative ; that a confession made to a Police 
officer, tinder any cir€umiita7iceSi is not admissible in evidence 
against him, and that the 26th section is not intended to qualify 
the 25111, but means that no confession made by a prisoner 
in custody, to any person other than a police officer, shall 
1)0 admissible, unless made in tlie presence of a Magistrate, 

I am of opinion that this is tlie true meaning of the 25th 
section. Its humane object is to prevent confessions obtained 
from accused persons through any undue influence, being 
received as evidence against them. It is an enactment to wliicli 
the Court should give the fullest effect, and I see no sufficient 
reason for reading the 26th section so as to qualify the plain 
meaning of the 25 tin 

But then comes tlie question wlietlier Mr. Lamliert was a 
police officer within the meaning of s. 25. It was argued, and 
with, some force, that the term police officer’’ did not mean 
a Deputy Commissioner of Police; that it comprised only that 
class of persons who are called in the Bengal Police Act 
(Beng. Act IV of 1866) members of the Police Force and 
that the object of the Evidence Act was not to prevent a 
gentleman in Mr. Lambert’s position from taking a confession, 
but only ordinary members of the Police Force, who are 
personally and constantly engaged in the detection of crime 
and the apprehension of offenders. 

Til ere is no doubt that, looking at the various sections of 
Beng. Act IV of 1866, the Deputy Commissioner of Police 
is not a member of the Police Force within the meaning of that 
Act, and, moreover, on looking back to the Police Act of 1861, 
it will be found that the term police officer,” as used in that 
Act, has generally the same meaning as a member of the Police 
Force in the Act of 1866; but in construing the 25th section 
of the Evidence Act of 1872, I consider that the term ^'•"police 
officer” sliould be read not in any strict technical sense, hut 
according to its more comprehensive and popular meaning. 
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In common parlance and amongst the generality of people,, 
the Commissioner and Deputy Commissioner of Police are 
understood to be ofiScers of Police, or in other words police 
officers,” quite us much as the more ordinary members of the 
force; and, although in the case of a gentleman in Mr. Lam- 
bert’s position, there would not be, of course, the same danger 
of a confession being extorted from a prisoner by any undue 
means, there is no doubt that Mr. Lambert’s official character, 
and tlie very place where he sits as Deputy Commissioner, is 
not without its terrors iu the eyes of an accused person ; and 
I think it better in construing a section such as the 25th 
which was intended as a wholesome protection to the accused, 
to construe it in its widest and most popular signification. 

I am of opinion, tlierefore, that the confession made by tlie 
prisouer iu this case ought not to have been admitted at the 
trial. 

Blit then comes the further very important question, what 
should be the effect of this improper admission of evidence on the 
proceedings? The 167th section of the Evidence Act provides 
that the improper admission of evidence shall not be ground 
of itself for the reversal of any decision in any case, if it shall 
appear to the Court before which such objection is raised that, 
iadependewtly of the evidence objected to and admitted, there was 
sufficient evidence to justify the decision;” and I was certainly 
disposed to think, before hearing Mr. Jackson’s argument, not 
only that this section applied to criminal as well as civil cases, 
but that the Court which had to determine whether, independ- 
ently of the evidence objected to, there were sufficient materials 
to justify a conviction, was the Court below, before which the 
case was originally tried; and, upon this assumptioii, my 
learned colleague and I consulted Macpherson, J., who certified 
that there was ample evidence in the Court below, iudepeudently 
of the admission, to justify the coiivictioa in this case. 

Mr, Jackson, however, desired to be heard upon the effect of 
s. 167, and he had urged upon us, — first, that the section 
does not apply at all to criminal cases, and, secondly, that, if 
it does, the Court to determine whether the coiivictiou ought to 
stand, is not the Court which tried the case, but the Court 


¥0L. I] CALCUTTA SERIES. 

before whom the point of the admissibility of the evidence was 
argued. Mr. Jackson insisted that the word decision” used in 
s. 167 wnis one inapplicable to a criminal case tried on the 
original side of this Court, and that it never could have been 
intended by the Legislature that a case triable by a jury, and of 
llie facts of which a jury alone are the proper judges, should be 
virtually re-tried by any Court not consisting of a jury; and 
in aid of his argument, he cited the case of Reg. v. Navroji 
Dadabhai (1). 

I am unable, however, to discover any sufficient reason why 
the i67th section of the Evidence Act should not apply to cri- 
minal as well as civil cases. It is perfectly true that the word 

decision” is more generally used as applicable to civil proceed- 
ings, but it is by no means inappropriate to criminal cases ; and, 
if it w'as the intention of the Legislature to use an expression 
which would apply equally to civil as to criminal proceedings* 
there is probably no other word which would have answered 
their purpose better. Many other provisions of the Evidence 
Act apply equally to all judicial enquiries, and, if the nature 
of the mischief wluch the section was intended to remedy is 
considered, there is at least as much reason why it should apply 
to criminal as to civil proceedings. The Court have no power 
in a criminal case to order a new trial, and, if, in each instance, 
where evidence is improperly admitted or rejected, the convic- 
tion is to be quashed, a lamentable failure of justice would often 
be the consequence. 

I am of opinion therefore that s. 167 does apply to criminal 
cases, but, upon consideration, I think that the Court mentioned 
in that section which is to decide upon the sufficiency of the 
evidence to support the conviction is the Court of Review, and 
not the Court below. The point is certainly raised,” pro- 
perly speaking, in the Court below, but it is both raised and 
argued in the Court of Appeal, and we think that the proper 
course of proceeding is for the Court of Appeal to decide upon 
the case, upon being informed from the Judge’s notes, ami, 
if necessary by the Judge himself, of the evidence adduced 
at the trial. 
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Apart, however, from s. 167 of the Eviileuce Act, I liiiiik 
that, under s. 26 of tlie Letters Patent, by virtue of which 
this case lias been submitted to us for review, we have a right 
either to quash or to confirm the conviction, as we may think 
proper* The section enables the Court, after deciding upon 
the point reserved or certified, to pass sucii judgment or sen- 
tence as it may think right. If, therefore, upon reviewing the 
whole case, we are of opinion that, upon the evidence properly 
received, tliere is siiflficient ground to convict the prisoner, I 
consider that we ought to allow the conviction to stand. In 
the present case, therefore, we have obtained copies of the 
Judge’s notes at the trial, and have also obtained information 
from tlie Judge as to what particular portion of the evidence 
applied to the prisoner Hurribole Chunder Ghose, and we are 
now prepared to hear the case argued upon its merits, as to 
whether there is suiScient evidence, apart from that improperly 
admitted, to support the conviction. 

PoNTiFEX, J. — I also am of opinion that the confession made 
by the prisoner in Mr. Lambert’s presence ought not to have 
been admitted at the trial. Witliout going so far as to say that s* 
25 of the Evidence Act renders inadmissible a confession made 
to any person connected with the police, for there are cases 
in which a person holding high judicial office has control 
over and is the nominal head of the police in lus district, I 
think that, in the present case, it was impossible for Mr. Lam- 
bert, residing iu the house allotted to him as Deputy Commis- 
sioner of Police, and surrounded by police immediately under 
his control, to divest himself of his character of a police officer* 
I also agree that, under cl. 26 of the Letters Patent, which 
chuise deals with cases tried before a jury, we are bound to 
consider the admissible evidence in this case, and to pass such 
judgment and sentence as we shall think right, and I come to 
this conclusion without reference to s. 167 of the Evidence 
Act. 

I agree that such last mentioned section is applicable to 
criminal trials, but I have some doubt whether, if we were 
proceeding under it , alone, we should be the proper Court to 
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consider the sufficiency or insufficiency of tlie evidence in rela- 
tion to the verdict (1). 

Attorney for the Crown : The Goveinment Solicitor, Mr. 
Sandersoih 
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Attorney for the prisoner: Mr. Camithers. 
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Before Sir lUcliartl Garths Kt, Chief JnHice, Mr. Justice L, S. Jackson, 

Mr. Justice 31acpherson, Mr. Justice Pontif ex, mid Mr. Justice 3Io?'ris. 

THE QUEEN r. ZUHIRUDDIN and others. 

31arch 23. 

Criminal Procedure Code (Act X s.^A-^^Fower of Judge acting in 

Mnglish Department. 

An {ipplication for the transfer of a case under s. 64 of the Criminal 
Procedure Code should be made, not by letter to the English Department of 
tlie High Court, but before the Court in its judicial capacity, and should be 
supported bj affidavits, or affirmation in the usual way. 

This Assistant Magistrate of Patna by an order dated the 
10th of February 1876, committed the accused for trial by the 
Sessions Judge of Patna, on the charge of having on the 5th 
of June 1875 committed murder and cognate offences, alleging 
in the order of cominitinent that the delay in bringing them * 
to justice was caused by the undue influence exercised by the 
accused in the district. On this ground he applied, through 
the District Magistrate, to the High Court for an order under 
s. 64 of Act X of 1872 transferring the case to some other 
district. A copy of the grounds of commitment was furnished 

(1) The Counsel for the prisoner confession had not been in evidence 
then went , through the evidence to they would have given a verdict of 
show that it was insufficient, apart acquittal, was tendered, but was 
from the confession, to justify the rejected by the Court, The Court 
conviction being upheld. A certifi- took time to consider their judgment, 
cate by a majority of the jury who and eventually upheld the conviction 
tried the case, to tlie effect that if the on the evidence. 



THE INDIAN LAW REPORTS. 


[VOL. I 


to tlie accused on the 20th of February. The application to 
the High Courts to transfer the case was made by the District 
Magistrate by letter directed to the Eegistrar of the High 
CoiirL who placed it before Jackson, J., sitting in the English 
Department^ who thereupon, without notice to the accused, made 
an order transferring the case from the Sessions Judge of Patna 
to the Sessions Judge of Shahabad. The trial. before the 
Sessions Judge of Patna would haye been by a juiy, while that 
at the Sessions Court at Shahabad would be by the Judge with 
assessors; 

On the above facts, Mr. Evans applied for a rule calling 
on the Crown to shew cause why the order should not be 
quashed on the grouiid that it had been made without juris- 
diction, and was not a valid exercise of any power vested in 
tlie Court, and moreover was made without notice to the 
accused, and without any proper application to tlie High Court 
on proper and sufficient grounds. 

The application was made before Garth, C. J,, andPoNTi- 
FEX, J., who ordered a rule to be issued in terms of the 
application. 

Mr. Macrae Junior Government Pleader^ Baboo Juggoda^ 
mind Mookerjee with him) on beiialf of the Crown now appeared 
to show cause, and contended that there ^Yas no necessity for 
giving any notice to the accused before making the order, no 
such procedure having been suggested by the Legislature : and 
after referring to s. 297 of the Criminal Procedure Code (Act X 
of 1872), which authorizes the High Court to commit for trial an 
accused person improperly discharged when such matter should 
‘’come to its knowledge” when such person had not die right 
to be heard, argued, that it might fairly be contended that the 
High Court having such large powers, the Legislature did in>t 
require notice to be given in the lesser matter of transferring 
cases. (Gauth, C. J.— Wl»en an order, if made, will affect an 
accused person, I certainly think he should have notice before it 
is made, PoNTiFlx, J.— |,n cases coming before the High 
Court under, s. 297; of the Criminal Procedure Code, the evidence 
has at a former stage already been taken in the presence of the 
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ficcusecl person.] Tlie learned Counsel further argued from tlie 
factj, that the power of transferring cases under ss. 63 and 64 
was possessed by the Governor-General in Council and by tlie 
Lieutenant-Governor, for whom it would be impossible to follow 
the procedure demanded on behalf of the prisoners, the transfer 
was made administratively. By s. 13 of the Charter Act, the 
powers of the High Court may be exercised by one Judge under 
the rules of 4th June 1867 ; see Broughton’s Civil Procedure 
Code, pi 704. Therefore, if the matter be non-judicial and affect- 
ing the administrative and executive authority only, such a Judge 
has power to dispose of it, himself. [Pontifex, J. — Will cl. 36 
of Letters Patent enable a single Judge to perform functions 
under s. 64 of Act X ot 1872?] Cl. 13 confers judicial powuu’S on 
the High Court; cl, 15 confers administrative power ; the power 
to transfer cases is conferred by the latter section as lielonging 
to the administrative rather than judicial acts of the Court. 

Mr. Woodroffe (Mr. Evans and Moonshee Mahomed Ynsoof 
with him) in support of tlie rule. — Even if in point of form the 
letter sent by the Registrar be an order of the High Court, the 
High Court cannot issue an order administratively, and if it could 
so issue it, the Englisli Department has not the power to issue 
such an order ; the High Court, when it makes an order under 
8. 64, acts judicially and not administratively. The Legislature 
could not have intended to confer power of. such an unparalleled 
character as to allow it in certain cases to act both administra- 
tively and judicially. S. 520 of the Criminal Procedure Code 
is the only section under wliich the High Court has po^ver to 
make an order not judicial. The considerations wdiich would 
move the Governor* General in Council are different from those 
wliich would move the Pligh Court. Xo argument can be de- 
duced from ss. 63 and 64A to support the contention that the 
powers exercised by the High Court are other than judicial pro- 
ceedings. There is nothing to show that an order under s. 64, 
made by High Court, is auj^thing other than a judicial order. 
Any person liable to be prejudicially affected by an act of the 
Legislature has the right to have an opportuuit}" of defending 
himself, unless such right has. been expressly restricted; see 
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Maxwell on the Interpretation of Statutes^ p. 32.5. The powers 
of revision given to the High Court by s. 297 are with reference 
to matters judicial ; see The Queen v. Bimdoo {!). The Court 
can only act on matter brought before tin e Court in the regular 
way by the prosecution or by the defence ; not on iiiformatioii 
obtained from other sources^ as newspapers, letters, &g. AppM^ 
cations in other eases have been made by the accused for 
tensfer of cases, but these have always been treated judicially. 
Some of them have been so treated by Macpherson, J. and 
Pontifexj J. YYe have not been able to discover a single 
instance of an application such as this being made by the 
accused person to the English Department. [Jackson, J., 
referred to three cases in which the application was made on 
behalf of the accused to the English Department.] Those are 
cases where the applications were made possibly in the interest 
of the accused^ but not by him, but by the Magistrate on 
account of his being connected with the ease as either a witness 
or prosecutor. The learned Counsel referred to the Queen \\ 
Pogose (2), a case in which an application made by the Judge 
of Dacca to the English Department to transfer the case from 
tiiat district, had been refused on the groinul that it could not 
be dealt with administratively, and asked the Court to send 
for the papers in the case. 

On the re-assembling of the Court on the following day, the 
following judgments were delivered : — 

Garth, O.J. — I am happy to say, that since last evening, 
some papers luive been discovered, which will render any further 
discussion of this rule unnecessary. 

It appears, that in 1869, in a case which in its circumstances 
very closely resembled the present, it was decided by no less 
than nine Judges of this Court, that the proper ccuirse was to 
apply to the Court, sitting in its judicial capacity upon 
affidavits, in the usual w<ay ; and I am extremely glad to find 
that no less distinguished a Judge than Mr. Justice Doois 
Jackson, was one of the Judges who took part in that decision (3). 

(1) 2*2 W. R., Cr.,, 67. (3) ^"his was the case of Hie Queen v. 

(2) Not reported. : Fogose referred to by Mr. Woodroffe. 
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All application in that case was made by Mr. Herschel^ the 
Officiating Sessions Judge of Dacca, to the Registrar of this Quehn 
C ourt, suggesting that an order should be obtained for the Zuiuuuddin. 
transfer of the proceedings to the High Court for trial. I will 
read liis letter, dated the 11th of June 1869. 

I have the honor to request that you will lay before the 
lion’bie Judges of the High Court the following circumstauces 
and solicit orders thereon for me. The Magistrate of Dacca 
has coininitted the four principal Armenian residents of this 
city on a charge of misappropriating a large sum of money, the 
property of the wealthiest Armenian of Dacca, on his decease. 

The charge is brought on behalf of Government on the motion 
of the Educational Department, who claim the money as 
intended for a school. Technically the Government is prose- 
cutor also under s. 68. The case is as important a case as 
well could occur in the eyes of the educated classes of Dacca ; 
and the decision of it is naturally looked forward to with great 
interest. But it appears to me advisable that it should be tried 
at Calcutta, and not here. My Jury list is very ill adapted for 
such a case (1). 

Upon this letter being received by the Registrar, it appears 
to have been laid before the Chief Justice, Sir Barnes Peacock, 
who recorded upon it, the following minute: — It appears to 
me that the Court ought not to interfere upon the ap})licatiou 
of the Sessions Judge made by letter. If Government (or 
the prosecutor, if the case is not prosecuted by Government), 
or any of the accused think fit to apply to the Court by motion 
supported by affidavit or affirmation, the Court will decide what 
ought to be done.— June 16th, 1869. (Signed) B. Peacock.’^ 

This view of the learned Chief Justice was concurred in by 
the Judges of the Court as under : /' I agree with the Chief 
Justice.” — J. P. Norman, And I.”~C, Hobhouse. — G. Locln 
~H. ¥. Bayley. '; agree.”— D. N, Mitter. ' Seen.’^— 

Markbj, — E, Jackson. And further it was agreed to, as I have 

(1) Tlie letter then went into de- try the case, and suggested that the 
tails to show the difficulty of obtain- case should be transferred to the file 
ing a proper jury in the district to of the H igh Court. 
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already meiitioiied, by 'my learned, colleague^ Mr. Justice Louis 
■Jacksoit.'j.. V 

This decision having been arrived afc in 1869^ it appears to its 
t.Q' Bet'the matter at' rest.;' and 1 tliink that M,r. ' M.acrae, ,. 011 ; tim 
part of Government, will feel that he eaniiot with propriety 
contest the point further. 

Mr, Macrae assented. 

Jackson, J. — I wish to add a few words by way of explana- 
tion of what seems to be an inconsistency on my part. 

My accpiiescence in the course taken on that occasion was in 
this degree marked, that while the other Judges had merely 
attached their initials in token of their concurrence, I wrote 
a separate note, and that note is in these words ; quite agree 
with tlie Chief Justice that such an application could only be 
entertained, if made in the way stated by him. 1 take the 
opportunity of pointing out that it has been a very common 
practice for Sessions J udges to make recommendatioDS for the 
transfer of cases from one district to another by letter, and 
that cases have often been so removed by a mere letter based 
on such recommendations. It may be worth considering 
whether some rule ought not be laid down for dealing witli 
such applications. The *same thing also happens in respect of 
civil cases.*' 

It would seem, therefore, that I not only concurred in that 
view, but considered it desirable that the Court should lay 
down a formal rule, which should regulate the procedure in 
such cases, and shouid be a notice and a guidance to Judges 
and Magistrates when they should think fit to make such 
references in future. Immediately afterwards I left the country 
and was absent for four or five months, during which lime no 
one took any ste[)s in the matter. The result was that no 
formal rule was made, and this case appears to have passed out 
of sight Two years afterwards I had the honor to succeed to 
the charge of the English Department, and found that, notwith- 
standing this case, the practice continued to be such as it had 
formerly beeii;, and -therefore the course I took in this case was 
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in strict conformity to the old practice wliich had not been 
departed from, notwithstanding this case. 

I do not hesitate to say that the procedure suggested by Sir 
B. Peacock is the proper one when there are parties concerned ; 
but the practice being sucli as I have stated, I consider myself 
justified in making the order which I did. 

Gaeth, C.J.— I desire to add that I personally do not regret 
that this matter has been thoroughiv ventilated and discussed in 
open Court. It is extremely desirable that the public should 
fully understand that in this country there is the same law for 
the Government as for the subject; and that there is notone 
course of practice for the Crown, and another for the prisoner. 
Wherever the rights of the subject are concerned, it is quite 
right that the matter should be dealt with by us in open Court 
in our jiuHcial capacity, and that each application should be 
made, supported by affidavit or affirmation, in the regular 
way. , 

In the present case the rule will be made absolute to set 
aside the order complained of, and the Crown will be at liberty, 
if so advised, to make a substantive application to the Court 
for the transfer of the case to some other district. 

Macpherson, J.— I concur in thinking that the Crown has 
shown no good cause against the rule; and that the rule should 
be made absolute. 

^ POHTIFEX, J.— I also agree. ■ 

: : — I also agree. " ' 

Rule absolute. 
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P. C.’" PHOOLBAS KOONWUR (Plaimtipp) r. LALLA JOGESHUR SABOT 

and others (Defendants). 
i)^^. 15, §-16 ^ 

> .-:vl876'" . . ^ 

Fel), I. [On Appeal from tbe Pligli Court of Judicature at Fort William in Bengal.] 


Hindu Laio---Mitaltshara — Undivided Share of Joint Family Property — 
Succession — Decree in Suit against Widoio — Lunitation — Act Vill of 
s. ^iQ-^-Disahilitij under ss, 11 a7id 12, Act XIV of 1859 — Alisjoinder — 
Questions of Laio refe^'red to a Full Bench, 


The limitation of one year, provided by s. 246 of Act Ylllof 1859, is 
subject, in the case of a minor, to be modified by ss. 11 and 12 of Act XI V 
of 1859. 

Mahomed Bahadur Khan v. The Collector of Bareilly (1) distinguished, 
on the ground that it was decided on an Act of a very special nature. 

The benefit of ss. 11 and 12 of Act XiV of 1859 is iu)t iimired to the 
period when the disability of minority has ceased, but applies also to tlse 
period during which the disability coutinue.s ; and tliereiore, during the latter 
period, it is open to the minor to sue by his guardian. 

On the death wirhoiit issue of a member of a Hindu family joint in estate 
and subject to the Mitakshara law, his undivided share in the joint family 
property passes to the surviving members of the joint family and not to bis 
widows, and cannot be made liable for his debts under decrees obtained 
against his widows as his representatives. 

where a member of a joint Hindu family governed by tbe Mitak- 
shura law, without the consent of his co-sharers, and in order to raise money 
on his own account, and not for the benefit of the joint family, mortgages 
in his lifetime lus undivided share in a portion of the joint family property, 
can the other members of the joint family, on his death, recover from the 
mortgagee the mortgaged share, or any portion of it, without redeeming ? 

A suit by a surviving member of a joint Hindu family subject to the 
Mitakshara law, to recover a moiety of the undivided share of a deceased 
member of the family in the joint family property, ought not to be dismissed 
on the ground that all the members of the family have not joined in liringiug 
the suit, where it appears that the only other surviving member of the family 
has already sued for and recovered his moiety of the property, and ilisciaims 
all further interest, and is joined as a co-defendaut in the suit 


present: - Sir J. W. Colviee, Sir M. E. Smith, and Sib J. Biles. 
(1) 13 B. L. R., 292. 
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Wliere a Division Beneli of a High Court refers a question of law for the 
consideration of the Fall Bench, and the answer of the Pali Bench is not * 
framed as a decree or as an iiiteriocutory order, and an appeal is brought 
to Her Majesty in Council, it is open to the respondent, without a cross- 
appeal, to object to the correctness of the answer giveinby the Full Bench 
on the qaestioii of law referred. 

Appeal from eleven decrees of a Division Bench of the 
Calcutta High Court (Kemp and Markbj, JJ.), dated the 18th 
November 1870, whereb}^ decrees of the Principal Sudder 
Ameen of Sarun, dated the 27th March and the 9th April 1866, 
were reversed or modified. 

The facts of the case were the following : — Dukhin, Sheogo- 
bindj Kasheenath and Mukkun, the four sons of Bliunjun Sahoo, 
were, with their cousin Ajoodhya Pershad, members of a joint 
Hindu family holding joint family property subject to the 
Mitaksliara law. Under an arrangement into which they 
entered, all the property which had been acquired by the 
family in the name of any of its members before the year 
1846 was to remain joint family property, but all subse- 
quent acquisitions were to be regarded as separately acquired* 
Ajoodhya Pershad and Mukkun Sahoo died without issue, 
the former leaving a widow. Sheogobind died leaving a son 
Bhugwan Lall, who died in the year 1860, without issue, but 
leaving two wi<lows. At the time of Bhugwan Lall’s death 
the only male members of the joint family then surviving were 
Sudaburt Persliad tlie son of Dukhin, and Hureenath Pershad, 
the son of Kasheenath. In the year 1861, Sudaburt Pershad 
instituted a suit in the Zilla Court of Sarini against the widow 
of Ajoodhya Pershad, the widows of Bhugwan, and other 
defendants, in which he claimed a moiety of the joint family 
property, admitting that the remaining moiety belonged to his 
cousin Hureenath, who with his mother Phoolbas Koonwiiv was 
joiiied as a co-defendant in tlie suit. Iii that suit Sudaburt 
sought to set aside certain conveyances of the joint family 
property which had been executed by Mukkun and Bliugwan 
Lali and by the widows of the latter. The suit was contested, 
but no objection was taken to its form as having been brought 
by one member of a joint family* The principal issue raised 
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was whether the family generally %vas joint or separate in 
estate. The judge decided that in accordance with the arrange- 
ment above referred to the family was joint in respect of all 
property acquired prior to 1846, and separate as to property 
acquired since that time. With reference to alienations of 
the joint property under deeds executed by Mukkiin and Bbug- 
w^aii Lall the Judge held that these were valid, but that aliena- 
tions by the widows of Bbiigwan were void, and he gave 
Sadaburt a decree for a moiety of the family property as it 
had stood prior to the year 1846, excluding such portions as 
had been sold by Bhugwan Lall or any of the other co-sharers, 
or had been sold on account of their debts. A list of tlie lands 
in respect of which Sadaburt was declared entitled to a moiety, 
and another list of lands purchased after 1846, in respect 
of which he was declared to have no title, were annexed 
to the judgment. The decision of the Judge "was affirmed 
by the High Court on appeal on tlie 10th March 1863 (1). 
Subsequently to the date of the final decision in Sudaburt’s 
suit, various persons who had obtained decrees against the wddo'ivs 
of Bhugwan Lall as his representatives, attached and sold the 
remaining moiety of the joint property in execution of their 
decrees. In addition to the claims set np by the auction-pur- 
chasers under these sales, certain other persons alleged rights 
in respect of the properties in question under usufructuary 
mortgages from Alukkun and Bhugwan and under conveyances 
from the widows of the latter. 

On the 10th April 1865, the present suit was instituted in 
the Court of the Principal Siidder Ameen of Sarua by the 
appellant Phoolbas Kooiiwur as mother and guardian of the 
minor Hureenath Pershad, against the wido’ws of Bhugw-an aiid 
the various persons claiming the property as auction-purchasers, 
or otherwise, Siidaburt Pershad and the widow of Ajoodhja 
Pei-vshad were joined as co-defendants in the suit. In her 
plaint, the plaintiff relied on the decision in Sudaburt’s suit 
as establishing against the widows Hiireenath’s right to the 
remaining moiety of the lands which had been declared to be 

(1) The judgment of the High Court in Siulabiirfs suit is reported in 
'.V. 2 Hay, p. '3 15. 
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joint family property. The defence taken by the widows does 1876 
not appear on the record. Sudaburt filed a written statement^ Pboolbas 

. . ,■ , . ■ ^ ■■ ^Ro'OxwtJii 

ill which he admitted the plaintifi’s title and disclaimed any w. 
interest in the litigation, having already recovered in lus own Jogi-smuk 
suit the moiety of the family property to which he was entitled, 

Tiie statements filed hy the defendants, the auction-purchasers, 
were to the effect Unit Kaslieenath^ the fatlier of Hureenatli, had 
separated in estate from the other members of the family more 
than tivelve years before the institution of this suit, which was 
consequently barred by limitation ; that the lands which they 
had purchased were the separate property of Bhngwan, and had 
properly been made liable for his debts in suits against his 
widows ; that on the lands being seized in execution of the 
decrees in these suits, the plaintiff' had applied for their release, 
and that tlie present suit not having been broiiglit within one 
year from the date ivhen that ap{>lication was rejected was out 
of time under the provisions of s. 246, Act VIII of 1859. 

Other pleas of limitation w'ere also taken under els, 3, 5 and 7 
of s. 1, Act XIV of 1859, and under s. 257, Act 'YllI of 
1859. Those of the defendants who claimed to liold under 
mortgages from Mukkun and Bhugwan Lall contended that 
the suit could not be brought till the mortgage debts had been 
paid off. The defendants who claimed under conveyances 
from the ividows alleged that the latter had sold in order to 
discharge Bhugwan’s just debts. 

The general effect of the Principal Siulder Ameen’s deci- 
sion in the suit was to overrule the various defences set up and 
to find that the ]>r{)perty in suit was joint family property to 
%vhich the plaintiff' had established her son’s right. But in 
respect of jiarticular portions of the lands edaimed, for reasons 
expressed in his judgment, he disallowed a part of the plaintiff’s 
demaiuL 

From this part of his decision an appeal, No. 170 of 1866, 
was presented, to the High Court on behalf of the plaintiff', and 
numerous appeals were at the same lime preferred on behalf of 
the defendants. Of these, the appeals Nos. 224, 234, 235, 237, 

238, 239, 240, 213, 244 and 245 are brought under considera- 
tion in the present appeal. 
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The Division Bench of the High Courts before which the 
appeals came, conceiving that they involve points of law on 
which the aiithorifias were conflictings referred the following 
questions for the consideration of a Full Bench : — 

1. Bhugwan Lall, a member of a Hindu family living under 
the Mitakshara law, and having joint family propertj^ died 
entitled to an mulivided share in such property, and leaving 
two widows, him surviving. After tlie death of Bhugwan Lall, 
his widows were sued in their representative capacity in respect 
of debts incurred by him in his lifetime on his own account, and 
not for the benefit of the joint family, and decrees were obtained 
against the widows in that capacity. In execution of one or 
more of these decrees, an interest in certain portions of the 
joint family property, to the extent of the share to %vhich Bhug- 
wan Lail was entitled in his lifetime, has been sold by auction, 
and the purchasers have taken possession. Can the nephew of 
Bhugwan Lall, who is one of the surviving members of the 
joint family, recover from the purchasers possession of the 
interests wdiich tiiey have piirciiased, or any part of them ? 

2. Bhugwan Lall, in Ins lifetime, executed an ordinary 
guripeshgi mortgage in respect of his nndivi<Ied share in a por- 
tion of tlie joint family property, in order to raise money on 
his own account, and not for the benefit of the family. Can 
the nephew of Bhugwan Lall recover from the mortgagee, 
without redeeming the same, possession of the mortgaged share, 
or any portion of it ? 

The first of these questions the Full Bench unanimously 
answered in the aflSrmative. The result of their opitiions is thus 
expressed by the Chief Justice, Sir Barnes Peacock, at the 
close of his judgment ; — I think, therefore, tliat this pn^perty, 
not being the property of the widows, and not being tlie pro- 
perty of the heirs of the deceased, could not be made available 
under the decree against tbe widows ; that if it could be made 
available at all for payment of tbe debts of tlse deceased, it 
must be in a suit against the survivors to charge the share of 
the deceased in the joint estate with the pavmetit of the decree, 
by suing the survivors for the debt, and aski!)g to have the 
deceased’s share of the estate made available in the hands of 
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tlie survivors to tlie same extent as that to which it would have 
been made available if the deceased had left a son and the 
estate had gone to him by inheritance, instead of to the sur- 
vivors by survivorship. I think then, that the question must 
be answered in the affirmative; that the plaintiff has a riglit to sue 
the purchaser under the decree to recover back the estate, 
inasmuch as the property belongs to liim, and the title of the 
purchaser under tlie decree against the widows is an invalid 
title.” 

TJpon the second and more difficult question the Chief 
Justice, after reviewing the authorities, came to the conclusion 
that according to the law of the Mitakshara, as settled by 
authority in the Presidency of Bengal, Bhugwan Lall had no 
autliority, without the consent of his co-sharers, to mortgage 
his undivided share in the joint family property in order to 
raise money on his own account, and not for the benefit of the 
family. He further observed that the facts were not sufficiently 
stated to enable the full Bench to say whether the nephew of 
Bhugwan Lall could recover from the mortgagee, without 
redeeming the same, possession of the mortgaged share, or any 
portion of it. Tlie other members of the Full Bench concurred 
in this opinion. 

Tlie appeals, the parties not consenting to have them decided 
by the Full Bench, went back to the Division Bench, and were 
thus dealt with. Markby, J., after going through the facts in 
each case, held that Nos. 170, 224, 235, 238, 239, 240, 243, 
244 and 245 were wdioiiy governed by the answer of the Full 
Bench to tlie first question, inasmuch as in each the title of the 
defendant depended entirely on the validity of his purchase at a 
sale had in execution of a decree against the widow's, and was 
consequently defective. 

In No. 243 it was alleged by the then appellant that the pro- 
perty claimed, Mouza Telpakhoord, was subject to a zuripesbgi 
lease, executed by Mukbun Sahoo, a member of the joint 
family who predeceased Bhugwan Lall. Markby, J., how- 
ever found tluit the title of the appellant did not depend on 
tliis alleged zuripesbgi, from which he had been Ousted, but on 
a purchase at a sale in execution of the decree wliicli he had 
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obtained against; the widows; and consequently that this case 
was not distinguishable from No* i70« 

111 No. 234, ho’wever, the qiropertj in question was clearly 
subject to a subsisting zuripeshgi lease created by Bhiigwan 
Lall ; and in this case, therefore^ there arose the further 
question^ whether the plaintifi* could recover this parcel of 
land without redeeming the mortgage on it, and the learned 
Judge, accepting, apparently against his own judgment, the 
principle affirmed by the answer of the B^uli Bench to the second 
question, held that it would entitle him to do so. Markby, J., 
liowever, proceeded to lay down a principle which governed all 
the cases, and which he held justified the dismissal of the plain- 
tiff’s suit. 

The grounds on which he so held are stated as follows in the 
judgment of Markby, J. : — 

The defendants have failed to prove tlieir titles, and as the proper- 
ties claimed are all portions of the joint family property, and the 
plaintiff‘’s title to a four-anna share in the family property is not dis- 
puted, the plaintiff claims a decree for possession to that extent. 
But it seems to me that the answer given by the Full Bench to the 
second of the two questions which we propounded precludes us from 
giving any such decree. As I have said, whether or no I concur in the 
principles laid down by those answers, I feel bound to apply them to 
the cases before us, and so doing, it seems to me impossible to give the 
plaintiff the decree which he claims, wdiich is a separate decree for 
possession for his four-anna share. I do not see how it is possible if 
that decision be correct that such a decree should be executed. And 
I think that if the Full Bench decision be right, to attempt to execute 
it would be to do the very thing which the Full Bench say cannot be 
done, namely to create a separation otherwise than by a partition. 
Had Hureenath been of age when this suit w^as bronglit, the fact 
that his brother had been joined in it and had assented to the claim 
might have been taken as creating a partition by consent. I do not 
say this would be so ; even that might hardly be consistent, with the 
Full Bench decision, but it is unnecessary to consider it, because 
Hureenath being a minor, no such arrangeinent can be inferred. 
There has been no enquiry whether a partition would be for the 
benefit of the minor, nor indeed was it ever suggested until the 
last- moment’ that /’such' ^an:''''’'mferencd was possible. The - truth 


roij. ;■ '^rXALOlJTXA^ SBRIES." ^V''.:.; 

appears to ma to be tliat this suit lias been broiiglit just as Sudaluirt’s 
suit ^yas brooglit under tlie notion tliat a member of tbe Mitakslinra 
famih^, like a member of a Bengal family, may act to a certain extent 
independently in reference to hi s share. Whether or no such a notion 
is correct, I think at any rate, it lias been not uncommon to bring such 
suits as the present one, that is to say, for one member to sue sepiaratelj 
for his share ; but this is obviously inconsistent with the very strict 
principles laid down by the Puli Bench. 

I arrived at this conclusion upon an independent consideration of 
the answer of the Full Bench to the second question : and I am con- 
firmed in thinking that 1 have rightly applied that decision by the case 
of Eajaram Tewari v. LucJiman Prasad (1), decided very sliortly after 
it. There, Peacock, C.J. (who also delivered the judgment in tlie 
Full Bench case) says, ^ the plaintiffs as two only of flie members 
‘ of a joint family which does not appear to have been separated, and 
‘ as two only of the owners ot the joint property whicli does not 
‘appear to have been partitioned, are not entitled to any definite 
‘ share for whicli they can sue alone : see Appovier v. Rama Stthha 
^ Aipan (2). The right of action has been misconceived, and the 
‘ proper persons have not been made parties. The suit should have 
‘ been brought by all the joint owniers to set aside the deed as to the 
‘charge created by Oodit as well as to the charge created by Jetun, 
‘ and the suit should have been brought by all the members (T the 
‘joint family and not by two of them alone who before partition have 
‘ no definite share. If the deed were to be set aside it wmuld be 
‘ impossible by the decree to define the share wliicli the plaintiffs are 
‘ entitled to recover.’ I cannot distinguish this from tlie present case. 
The plaintiff here also sues separately to recover |'>ossession of bis 
share, and it seems to me just as impossible to define the plaintiff’s 
share in this case as it was in that. As I liave s<aid before it .again 
conies to this. It would only be possible to execute the decree whicli 
is asked for either by treating this suit as constituting a partition or 
by treating the plaintiff as, having at least some independent rights over 
Lis share ; but, according to the Full Bench decision, there not liaving 
been a partition according to one of the modes known to tlie law, this 
cannot be done. It seems to me therefore that, appl^ying consistently 
the decision of the Full Bench, the plaintiff cannot have the decree 
■ which. he'asks:': ford’ 
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(2) II Moure’sT. A., 75. 


32 



TEE INDIAN LAW REPORTS. 


[VOL. L 


:.,;Markl)y, J., ..farther, '.held that' in appeals.. Kos. ■ 2.38 :.. 'MO- 
o.!h 1 245^ the plaintiff’s claim was barred limitation. In 
dealing with the first of these three appeals, in all of wliicli 
tlui facts were similar, he said : — 

The property to which this appeal relates was snhl m exeentioii 
of a decree obtained by one Nundlall Bhuggnt whilst the property was 
under attachment; and before sale the plaintiff, through Ins present 
gi:ai‘dia,nj filed a claim under s. 24-(), and that claim was rejected on the 
6th April 1834. This suit was not commenced until more tlmii a year 
had elapsed from that date, and it is contended that it is consequently 
barred by the concluding words of s. 246. It seems to hare been 
finally adopted as the view of this Court that a person who considers 
his property has been wrongly seized and sold in execution, has lh(3 
choice wdiether lie will make a claim under s. 246, or not. If he makes 
no claim, he can bring his suit to recover the property at any time 
subject to the general law of limitation ; but if he (h)es iiiake a claim 
and his edaim is heard and rejected, then he must bring what is called 
bis regular suit to establisli his title within the year. In other "words, 
by making the claim under s. 246, he lays lii nisei f open to the special 
law of liiiiitaiion. This view of the law was not contested by the 
pleader for the plainiilf, respondent, but he relies on the fact that the 
plaintiff, when the claim under s. 246 was filed, was, ami still is, a 
minor. He therefore claims the benefit of ss. 11 and 12 of Act XI Y 
of 1859, and contends that, by the operation of those sections, the 
minor will have one year after lie comes of age, to bring his suit under 
s. 246 ; and lie argues that if he may bring the suit after he comes 
of age, a fortiori he may bring the suit before he comes of age, and, 
therefore, that lie is not barred. This argument involves several 
contested propositions : — Firsts that ss. 11 and 12 of Act XIT of 
1859 apply to s. 246 of Act YIII of 1859; secondlif, tluit the 
appellant is under disability within the meaning of those sections ; 

that the benefit of those sections applies as well to tlie period 
during which the disability continues as to the period when the 
disability has ceased. 

With regard to tlie first proposition, it is to be observed that tlie 
terms of s. il and 12 of Act XIV of 1859 are general, :ind tlie 
change of expression in ss. 13 and 14, where somewhat similar 
provisions are expressly confined to the periods of limitation prescribed 
by the Act itself, is I'emar liable. On the other hand, as pointed out, 
s. 3 provides '‘that when by , any law now or hereafter in force 
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a sliorter period of liiiiifcatioii tlian that prescribed by this Act is 
especially prescribed for the institution of a particular suit, Bucli 
shorter limitation si jail be applied notwithstanding this Act.’' dTow. 
the words standing this Act” might be considered to indicate 

tlie intention of the Legislature to exclude any effect of this Act what- 
ever in relaxing any special period of limitation elsewliere provided. 
But they might also be meant only to preserve such special rules of 
limitation from being by implication altogether repealed, wljile all rules 
of limitation, both those under the Act and those existing under 
any other Statutes were to be subject to sncli general relaxations ns nre 
contained in ss. II and 12., or in ss. 9 and 10, for these sections do not, 
when properly viewed, give an extended period of limitation, but 
rather modify the operation of the ordinary rules of limitation. 

“On the whole, I tliink that, looking to tlie general words of ss. 11 
and 12, the iiiteiition was to lay down for all cases a rule of greater 
precision with regjird to disability than that which is stfitod l>y s. 11 
of Reg. Ill of 1793, It can hardly be contended that thi.s part of 
the old Regulation is now’ in force ; and if not, t]ii.s can only bo because 
the provisions of ss. 11 and 12 of Act XI Y of 1859 have been 
substituted for it. But if so, the argument that these sections are con- 
fined in their operation to Act XIY itself falls to the ground, and the 
provisions must be held to be perfectly general. So far, tlierefore, I 
think the pi ;un tiffs contention is good, and that the rules contained in 
Act XIY, as to disability, are of general application and are not con- 
fined to the period of limitation provided for by that Act. 

‘‘ TIjc next question is ”whetlier the plaintiff was under disability 
within the meanijig of s. 11. It is said that he was not, because he 
had a guardian wdio might liave brouglit the suit. Here again I 
tliink it is desirable to compare the language of the section with that of 
tlie previous Regulation. Under the Regulation, by the section already 
referred to the plaintiff, in order to avoid the application of the role, 
would liave to slioAV that “ either from minority, or otlier good and 
suflicient cause, he had been precluded from obtaining redress.” Under 
Act XIY, a minor w^ould certainly not have to show anything of 
the kind, but lie would be presumably entitled to the beiieiit of 
tiiese sections. And tlie ^vords of s. 12 are such as ■wonldi seem to 
make the presumption conclusive, and to preclude all enquiry as lo 
w'hclher, under the particular circumstances of each case, the infaiR. 
wms, in fact, disabled. It can hardly be supposed that the Legisliiiure 
did not advert to the fact tliat au infant may take proceedings througli 
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liis gtiarclian, and, if it had adrerted to that fact, it would surely not 
have stated the disability of the infant in siicli absolute terms and yet 
have intended that this disability was to be after all only a modified 
one. Of course, also the Legislature must liave had before it the 
terms of s. 14 of the Regulation of 1793, which seems to have been 
framed expressly to meet such cases as the present, and to give to the 
minor the benefit of a modified disability only. The change of expres- 
sion seems almost expressly to show that under the new law the dis- 
ability was to be considered absolute. On this point also, therefore, I 
thinlc the plaintiff’s contention is right. 

•‘But I tliiiik Ids argument fails on the last point. I think that on 
one point at any rate, the words of s. 11 are clear and express, 
namely tliat whatever benefit the minor is to have is to uccixe to him 
not during the disaldlity, but when the disability ceases. Indeed, 
making the sweeping presumption which I think the Legislature has 
done as to the disability of infants, it could not consistently entertain 
the notion that any advantage could bo taken of its provisions by a 
minor during his minority. In fact, the Legislature lias thought fit to 
lay out of consideration altogether the possibility of an infant bringing 
a suit by his guardian, which the framers of the old Regulation had 
contemplated. If any consideration arising out of guardianship were 
to be imported into the construction of these sections, I fear wo should 
introduce the greatest confusion. Nor does it seem to me that the 
introduction of such considerations would be decisive in favour of the 
plaintiOP. If we modify the words of s. II, wo must modify the 
words of s. 12 also, and the question wdiether a minor who has 
had a guardian appointed is to be considered under disability wdll 
present itself in a very different shape. But I think that reading the 
words of the Act in their ordinary and natural meaning, the plaintiff 
is under disability, but can derive no advantage from that disability 
until he comes of age*. . . . The result is, that as against the 

defendants who are parties to tliis appeal, the plaintiffs suit, in wduit- 
ever way it is disposed of on the other point, ought to be dismissed 
with costs in both Ooiirts on the ground that it was not brought within 
the year prescribed by s. 246. Wliether or no, the ]>laintilF will be 
in a better position on his coming of age does not now arise, and I 
express no opinion on it.” ^ 

Kemp, J., thought it unnecessary to express any opinion ou 
tlie question of limitation discussed by Markliy, J., but. agreed 
that tlse plaintiff’s claim must be rejected iii all the appeals 
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oil the groiiiul that as there had been no partition of the joint 
family in respect of the property sought to be recovered, the 
plaintiff could not sue alone for a separate share. 

Decrees were accordingly made in favor of the defendants in 
all tine cases, and from those decrees the plaintiff brought tlie 
present appeal to Her Majesty in Council. The respondents 
not appearing, the case was heard ex parte, 

Mr. Coiaie^ Q.C., and Mr. J. D. Bell^ for the appellant. — • 
The view of the Division Bench that the plaintiff could not 
maintain this suit alone, is not warranted by the answer of the 
Full Bencli to the questions referred for their consideration, 
find is erroneous. Sudaburt Pershad, the only other person 
interested as a joint member of the family, has already in a 
separate suit obtained possession of a half share of the joint 
property. The result of Sudaburt’s suit has been to effect a 
severance. In that suit it might have been a good answer that 
there had been no partition, and that there was another member 
of the joint family who ought to be joined as a plaintiff. But 
when that suit was decreed, and Sudaburt recovered Ids half 
share, tliere was in fact a partition. See 3fnssamut A?iimdee 
Koonioar v. Khedoo Lall (1). Had Sudaburt been joined as a 
plaintiff in the present suit, it would have been olqected J.hat he 
had alread j sued, and had his rights awarded. He has no intei'est, 
and disclaims all interest in tlie present suit, but he has in fact 
been made a part}^ to it in the only way the plaintiff could 
make him a party, that is, as a defendant. [SiE J. Colyile. — I 
see that in the judgoient cited by Markby, J., there is a passage 
which he has not noticed, in which it is said that if the otlier 
members of the joint family refused to join as plaintiffs, they 
might have been made defendants In the suit ”(2).] That is the 
view which we contend is right, and on which we have acted. 

As regards the point of limitation on which appeals Nos. 238, 
240 and 24a have been declared to be barred, we submit, that 
the rules iu ss. TT and 12, Act XIV' of 1859, which give 
an extension of the time for suing in cases of disability, will 
apply to and modify the provisions of s. 246, Act VI 11 

(1) 14 Moore’s L A., 412. ( 2 ) See 4 B. L. E., A. U., 13L 
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of 1859. The judgment of the Privy Council in the case of 
Mohmmud Bahadoor Khan 'Sf. The Collector of Bar eilhj (\)^ 
ia which it was liekl that the provisions of Act XIT could not 
be imported into Act IX of 1859, relating to forfeiture for 
rebellion, rested on the special character of tliat Act as a 
criminal law of a higlilj^ exceptional nature. [Sni, 11. — 

Even if we had applied the provisions of Act XIY in the 
case you refer to, the suit would not have been in time.] It is 
not to be inferred from that judgment that the provisions of 
Act XIV, 'which is a law of general a]>plication reguhiting 
civil procedure, sliall not be a[)plicable to another general law 
in pari materia. The Calcutta High Court has so applied them 
in the case of Haro Soonduree Choicdhrain v. Anuudnnth Boy 
Cliotvdliry (2). The view taken by Markby, J., that the 
minor is not to have the benefit of his disability till it is 
ended, is not in accordance with other decisioiss of the Calcutta 
Higli Court. See Bam ( hunder Boy v. Vtnhica Dos.^ee (3;, 
Bam Ghose v. Greedhur Ghuse (4), and Saffuroonnissa Beehee 
V. Noornl Ilossem (5). 

In a])peai No, 234, the second question referred to the Full 
Beiicli of the High Court is raised. The Division Eench has 
lield that the answer returned by the Fnli Bench negatives the 
defend.au t^s title. Since tliere has been no cross-appeal on 
behalf of the defendants from the answer given by tiieFull 
Bench that answer must, for the purposes of the suit, be regarded 
as final. 

In case No. 237 as there seems room to doubt 'whether 
the property claimed was in fact a part of the joint fanuly |)ro- 
pertj, we withdraw our appeal. 

Their Loedshifs took time to consider their judgment, 
which was delivered by 

SlE J. W. CoLYiLB. — The suit out of which tiik appeal 
has arisen concerns a moiety of the umlivided share of one 

(1) L. R., 1 Ind. Ap., 167; see at (3) 7 W. R.» 161. 

p. 176 ; S. C., 13 B. L. K, 392. (4) 14 W. R., 429. 

(2) 3 W. IL, a. , ( 5 ) 17 W, R., 410. 
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Bhugw.'in Lall Salioo^ in certain immoveable property situate in 
Zilla Sai'iiin Bhugwan Lall Sahoo, who die<l in 1860, vcns a 
member of a Hindu family, whicli wa.s descended from a common 
ancestor named Deepa Salioo,, and wliitdi was governed by the 
law of the Mitakshara, the general law of the province in which 
it was domiciled. He died childless., but left two widows, 
Moheshee and Parbiittee. They therefore would have been Isis 
general heis'S had he been wliolly separate in estate; and wore 
in any case entitled to such part of Ids succession as had been 
acquired, or was held by him as separate estate. On the other 
hand, if the status of the family continued at tlie time of his 
death to he that of a joint and undivided Hindu family, his 
interest in the joint family property survived to Ins male copar- 
ceners. The only persons who answered that descri[)tloii were 
Sudiihurt Pershad and the plaintiff Hurreenath Pershad, They, 
in some of the proceedings, are called bis nephews, but accord- 
ing to the |)e<ligree set out in the ajipellant’s case, and appar- 
ently proved in the cause, they were his first cousins the sons 
of two different uncles. 

It must now be taken to have been conclusively determined 
that Bhugwan, at the time of his death, though entitled to certain 
subsequent acquisitions as se})arate estate, was, as to all the 
properties acquired by the family in tlie name of any of its 
members before the year 1846, joint in estate witli Sudaburt 
and Hurreenath^ and accordingly that his share in those pro- 
perties became vested by survivorship in tliem. This question 
wuis first litigated in a suit brought by Sudaburt in 1861. The 
principal defendants to that suit were the widows. Tlie judg- 
ment of the Zilla Judge, confirmed on ajipeal by the High 
Court on the 10th of March 1863 (1), made the distinction above 
staled between the properties acquired before, Jind those acquired 
sobsequeiitly to, 1846, affirming the title of the surviving male 
members of the joint family to the former. It unfortunately, 
however, Inippened that owing either to the frame of this suit, 
or to the manner in wdiich tlie decree made in it was executed, 
the result of this earlier litigation was only to put Sudaburt into 
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.possessioii of one moiety of Bhugwaii’s share iii the joint family , 
propertyo 

Subsequently the remaining half-share of Bluigwan io portions 
of the joint family property ap]»ears to have been seizetl and sold 
in execution of various decrees obtained against !tis widows as 
his representatives. And on the 10th of April 1865, tlie present 
suit was instituted by the mother and guardian of riiirreenath 
in order to recover possession, and to have his name entered 
as proprietor, of his moiety of Bhugwaifs share in the joint 
properties, and to cancel and set aside the execution sales inuler 
the decrees against the widows. The defendants to that suit 
were the wddows, the different purcliasers under the execution 
sales, and, under the description of Precautionary defend- 
ants,” the widow of another deceased member of the joint 
family, as to wiiom there is now no question, and Sudaburt 
Pershad, the plaintiff in the former suit. As such defendant 
Sudaburt filed a written statement, in which be disclaimed all 
interest in the suit, on the grouiul tiuit under the decree in his 
own suit lie had been put in possession of his share in the pro- 
perty in dispute. The cause was tried between the plaintiff 
and the other defendants, and a decree was made by the Prin- 
cipal Sudder Ameeii on the 9th of April 186B, which, in so 
far as it related to tiie particular properties wliich are the 
subject of the present appeal, was in favour of the plaintiff. 
Against this decree the parties defendants, who were affected 
by it, appealed to the High Court. Their appeals were neces- 
sarily separate, inasmuch as the suit was so framed as to 
embrace interests, not only dependent on different titles, but 
confined to particular portions of the property in dispute. The 
High Court decided many of these appeals in favour of the 
defendants, upon grounds of which some will be afterwo.rds 
considered. This appeal to Her Majesty in Council originally 
embraced only eleven of the separate decrees so made. And of 
these Mr. Cowie has given up one — viz.^ No. 237. Accord- 
ingly their Lordships have now only to deal with the questions 
involved in the tea appeals, numV)erefl respectively 170, 224, 
,,,..235, :239,^ .244,,, 234,.. 243,: 238^:240, 

The course of proceeding in the High Court with respect to 


yaL.i.]. 


CALCUTTA SERIES. 




these appeals ^vas as follows. (After detailing the course of 
proceedings ia the High Court, and the decision in the various 
cases as set out, atite^ pp. 230 & 231, his Lordship proceeded : — 

Their Lordships propose in the first instance to consider 
whether the appeals Nos. 238, 240, and 245 have been rightly 
disposed of on the ground of limitation. The facts proved are, 
that in each of these oases the plaintiff, through his guardian, 
preferred a claim to the property^ when attached, under the 
246th section of Act VIII of 1859; that that claim was rejected; 
and that the present suit was not brought within one year from 
the date of the order of rejection. This objection would have 
been fatal to the suit, had the party preferring the claim been 
an adult; and the onlj question to be determined was whether 
the plaintiff, being under the disability of infancy, could claim 
the benefit of the 11th section of Act XIV of 1859, which 
empowers him or his representative to bring a regular suit 
within the same time after the cesser of the disability as would 
otherwise have been allowed from the time when the cause of 
action accrued. This question, Markby, J., observed, involved 
several contested propositions, viz ; — 

1. That ss. 11 and 12 of Act XIV of 1859 apply to s. 246 
of Act VIII of 1859. 

2. That the plaintiff is under disability within the meaning 
of these sections. 

3. That the benefit of these sections applies as well to the 
period during which the disability continues, as to the period 
when the disability has ceased. 

Upon the two first propositions, his opinion was in favour of 
the plaintiff; upon the third he held that whatever benefit the 
minor was to have, was to accrue to him not during the disabi- 
lity, but when the disability might cease ; and accordingly that 
the present suit being brought by him, whilst still a minor, 
through his guardian, must fail/ 

Upon the second of the propositions stated by Markby, J,, 
their Lordships cannot see how, in face Jof the plain language 
of the I2th section, there can be any room for doubt. 

Upon the first they also agree with the learned Judge that 
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ss. 11 and 12 of Act XIV of 1859 do' , apply 
‘of the Act VIII of 1859. 

The two Statutes were pas^sed in tlie same year, tlie assent of 
the Governor-G-eiieral being given to Act' VIII oir tlie ,22mi of 
to Act XIV on the 4tli of May 1859. The olyect of 
the first was to enact a general Code of Hrocediire for the 
Courts of Civil Judicature not established by Royal Charter. 
The object of the second was to establish a general Law of 
Limitation in supersession both of the Regulations which had 
governed those Courts and of the English Statutes which had 
regulated the practice of the Courts establislied by Royal 
Charter. Looking to the fifth sub-section of the first section^ 
and the 3id and 11th sections of Act XIV of 1859, their 
Lordships have no doubt that the intention of the Legislature 
was that the period of limitation resulting from the 246th 
section of Act VIII should, in the case of a minor, be modified 
by the operation of the 11th section of Act XIV; and that 
this construction has obtained in the Courts of India appears 
from the case of Iluro Sooriduree Choicdhrahi v. Aimiidnatk 
Iloy Chowdhry {\), 

lu coming to this conclusion, their Lordsliips have not failed 
to consider the recent decision of this Board in the case of 
31ahomed Bahndtir Khan v. The CoIleeto7* of Bareilly (2). 
That case, however, they think, is distinguishable from the 
present. It arose upon a very special statute, and upon that 
ground the judgment rests. Their Lordships there said: It 
was argued that the clauses in the general statute, Act XIV, 
1859, relating to disabilities, might be imported into this Act, 
but this cannot properly be done. Act XIV is a Code of 
Limitation of general application. This Act is of a special 
kind, and does not admit of those enactments being annexed 
to it. Ami they proceeded to observe that the application of 
the StatHle (if it did apply) would not assist the appellants, 
who would not even in that case have brought their suit ia 
proper time. 

. This being so, the only other point to be considered on this 
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question of llmitetion is whether the learned Judge was right 
ill holding that an infant cannot after the expiration of the year 
bring a suit by his guardian whilst the disability of infancy 
continues. Their Lordships cannot agree in this construction^ 
which, it would appear from the cases cited by Mr. Bell— ( 
ehunder Hoy v. Umbica Dossee {\)^ Bam Ghose v* Greedhur 
Ghose (2), and Sttff’uroonissa Bibee Mwrtd Hossem (S)- — has 
not been accepted or followed by the Courts in Iiulia. It is 
unreasonable in itself, since it implies that the infant's claim, 
%vhich is admittedly not barred, was asserted too soon rather 
than too late ; and it cannot be the policy of the law to postpone 
the trial of claims. Again, to render such a construction 
imperative, the piiraseology of the 1 1th section must be altered 
by making the words after the disability shall have ceased ” 
precede, instead of follow, as they do, the words ‘^ within the 
same time." Their Lordships are therefore of opinion that the 
plaintiffs suit is not open to the objection that, in so far as 
it concerns the properties In question in Nos. 238, 240, and 245, 
it has not been brought within the proper time. 

The next point to be considered is whether the High Court 
was right in allowing all the ten appeals, and in dismissing the 
plaintiffs suit as to those portions of the joint family estate 
which were the subject of them, on the ground that the suit 
was wrongly framed. 

It is to be observed that the objection taken by the Division 
Bench to the frame of the suit, assumes the correctness of the 
answer given by the Full Bench to the second of the questions 
referred to it, a^ul is in the nature of a corollary from the 
proposition therein affirmed. The learned Judges of the 
Division Bench argue that if it be true that a member of a 
joint and undivided Hindu family caunofc alienate his undivided 
share in the joint family property without the consent of his 
co-s!iarers, it follows that he cannot alone sue for his separate 
share. And they rely upon a decision in the case of Maja/rani 
Tewaree Luchmtm Pershad {4i), iji which it was ruled that 
two only of the members of a joint aud undivided family could 

(3) 17 W. R., 419. 
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not sue to set aside a charge created by one member of 
the family, and to recover their particular shares in the pro- 
perty charged, but. that the suit must be brought by or ou 
behalf of all the members of the joint family. Their Lord- 
ships do not mean iu any way to impugn the authority of that 
case, or to dispute the general principle affirmed by it. They 
do not, however, think that the principle is applicable to the 
peculiar circumstances of, or ought to govern, the present 
case. 

In this case Siidaburt, the only other member of this joint 
family, has, under the practice which was then allowed to 
prevail in the Courts of India, succeeded in recovering, and 
has been put into possession, of his share of the joint family 
property. He cannot be said to have any beneficial interest in 
respect of which he could now sue as plaintiff ; and supposing 
him to have an interest, the present plaintiff has made him a 
party to this suit in the only way iu which a person who is 
unwilling or unable to be joined as plaintiff can be brought 
before the Court, Le., by joining him as a defendant. In 
that character Sudaburt has disclaimed all interest in the sub- 
ject-matter of the litigation, alleging that he has already been 
put into possession of all to which he is entitled. Again, iu 
most, if not all, of the appeals tlie title of the substantial 
defendants is founded ou execution sales confined to that moiety 
of Bhugwau’s share which, ou a partition, would now fall to 
the plaintiff. Tiie objection to the frame of the suit was not 
taken by the substantial defendants ; it seems to have originated 
with the Judges of the Appellate Court. It is one of form 
rather than substance ; for it cannot be said that if it does 
not prevail, the defendants (Sudaburt being a party to this 
litigation and admitting that lie is in possession of his share) 
can be harassed by any second suit. On the other hand, if 
the objection prevails, the defendants will remain in possession 
of property to which, after full trial, they have been found to 
have BO title ; and the plaintiff will be left to the chances of 
another suit, in which he may be met by objections well or ill 
founded on the lapse of time, or the effect of the decrees under 
appeal as res judicata^ HUxeix Lordships are of opinion that 
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they ought not to allow the objection to prevail against the 
substantial justice of the case. 

What has been said is sufficient to determine this appeal in 
favour of the appellant, so far as it relates to the decrees of 
the High Court in the nine appeals numbered respectively 
170, 224, 235, 239, 243, 244, 238, 240, and 245. 

There is, however, as has been already stated, a further ques- 
tion as to the appeal numbered 234, and at the hearing it 
occurred to their Lordships, who have unfortunately to deter- 
mine this appeal ex parte^ that if the respondents had appeared, 
they might, without a cross-appeal, have contested the correct- 
ness of the answers given by the Full Bench to the questions 
referred to them— answers which are not in the form of a 
decree, or even of an interlocutory order. To the answer to 
the first question their Lordships think no objections could 
have been urged successfully. The second question, however, 
involves a point of Hindu law, upon which the authorities are 
not altogether consistent ; nor are their Lordships satisfied that 
the principle laid down by the Full Bench would, if correct, 
govern this particular case, of which tbey will now proceed 
to examine the circumstances somewhat more in detail. 

The’ property to which it relates is thus described in the 
schedule to the plaint. Tlie village is specified as Tulmanpore 
Bhada in two kalums (items). The share of the joint family 
is stated to he one of ten annas and eight pie. Of this 
five annas and four pie are deducted as the share of Sudaburt 
Pershad, wliich reduces the share claimed by the plaintiff to 
five annas and four pie. The column of remarks contains the 
following statement; This mouza was held in zuripeshgi 
lease under a zuripeshgi deed executed by Saligram Sahoy 
and Ramruchea Sahoy. It was sold at an auction on the 18th 
of November 1862, and purchased by the defendant Bikrama- 
jeet Lall for 3 rupees. The zuripeshgi and lease are fit to be 
cancelled.” 

Bikramjeet Lall and another defendant were the appel- 
lants in No. 238, which seems to have covered the whole 
of the five annas and four pie share of Tulmanpore Bliada 
witli other portions of the property in dispute. From what 
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has been stated above if follows that their title, resting as: 
it does upon a purchase at a sale in execution of a decree 
against the widows, is defective ; that the right of the 
plaintiff to impeach it is proved, and accordingly their appeal 
ooa'ht to have been dismissed. This, however, does not deter- 
mine the rights of the plaintiff as against the zuripeshgidars. 
He may be entitled either to recover so much of the property 
as is covered by the zuripeshgi by setting aside the zuripeshgi 
lease, or merely to stand in the shoes of the nominal mortgagor. 
But the nature and extent of his right can only be determined 
in appeal No, 234, 

The appellants on that appeal were the original zuripeshgi- 
dars, Saligram Sahoy and Ramruchea Sahoy. The zuripeshgi 
deed appears to have covered originally only 5 annas and 4 pie 
of the entire 16 annas of Mouza Tulmanpore Bhada. If then 
it be true that Sudaburt Pershad has succeeded in recovering 
one moiety of tins, the subject of the dispute on this appeal 
is the remaining moiety or a 2-anna and 8-pie share. And 
this appears to have been the view of the High Court, for their 
decree on this appeal is limited to a 2-anna and 8-pie share. If, 
on the other hand, Sudaburt has not succeeded in his suit in 
setting aside the zuripeshgi as against him, or in otherwise 
wresting possession of his share from the zuripeshgidars, it 
follows that the question of the validity of this zuripeshgi 
remains to be determined between the latter on the one side, 
and him and the present plaintiff on the other. 

The plaint in this suit alleged no special grounds for setting 
aside the zuripeshgi of the 9th December 1859, and indeed 
contained no special mention of it. The written statement of 
the defendants Saligram and Ramruchea set up that deed, and 
insisted on their rights under it. But none of the issues are 
specially pointed to the validity of the deed. Nor do the 
Judgment or the decree of the Principal Sadder Ameen deal 
with that question. All that they decide with respect to the 
share claimed in Tulmanpore Bhada is that ‘'"^plaintiff be put 
in possession thereof in the manner in which possession has 
been given by the decree of the 5th of April 1862’’ (to 
Sudaburt).' ^ ^ 
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This refereTice to the suit of Sudaburt makes it material to 
consider whether there really was any adjudication upon this 
question in that suit. The suit, it will be remembered, invoK^ed 
the riglst of succession to the whole of the property of which 
Bhiigwan Lall died possessed as between his widows and the 
surviving members of the joint family. The plaint in that suit 
contains no specific statement touching the zuripeshgi deed of 
the 9th of December 1859, unless it be in the schedule where 
in the columns of remarks it is said, the deed to the extent 
of plaintiff’s share ought to be amended.” The judgment of 
the Ziila Judge put the share in Tulmanpore Bhada into the 
first parcel, which it found to be joint family property. So far 
it affirmed the title of Sudaburt and Hurreenath, and negatived 
the title of the widows, to whatever interest in it belonged to 
Bhugwan Lall at the time of his death. But in answer to the 
11th issue it expressly found that the deeds executed by 
Mukkun, Bhugwan, or the other partners were valid. The 
decree was a general decree for possession over the properties in 
the first list. The High Coui’t, On appeal, simply afiSrmed this 
judgment and decree of the Ziila Court. Gan it be said that 
this judgment and decree import any adjudication touching the 
invalidity of the deed of the 9th of December 1859, as against 
the surviving members of the joint family, even if the plaintiff’ 
in this suit could claim the benefit of such an adjudication. 
The judgment, so far as it goes, is on the face of it the other 
way. The terms of the decree may import only that the 
plaintiff Sudaburt was, so far as his share was concerned, to he 
put into possession of the rights of Bhugwan. If in the 
execution of that decree, he has contrived, it may be wrongfully, 
to dispossess to the extent of his share the zuripeshgidars, that 
circumstance cannot give title to the plaintiff. 

Again, what lias been found by the High Court with respect 
to this appeal ? The answer of the Full Bench expi*essly 
stated that the facts were not suflSiciently stated to 
enable them to say whether the nephew of Bhugwan Lall 
could recover from the mortgagee, without redeeming the same, 
possession of the mortgaged share or any portion of it. That 
statement, taken in connection with the general principle 
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affirmed by them, imports that there was no constat that 
the execution by Bhugwan of the deed was without the consent of 
his co-sharers, or not for tiie benefit of the family. Markby, J., 
does not consider this latter (Question, but simply says As no 
objection was made to the reference to the Full Beiicli, I think 
we ought to accept its decision for the purposes of this case, and 
to liold that the appellants have failed to establish their title. 

In these circumstances there appears to have been no real 
trial of the question between the plaintiff and the then appellants 
in No. 234 ; and therefore, assuming the principle eniinciated 
by the Full Bench in its answer to the second question to be 
strictly correct, their Lordships do not feel themselves at liberty 
to reverse the decree in favour of the then appellants, and to 
make a decree in favour of the plaintiff. This being so, they 
abstain from pronouncing any opinion upon the grave question 
of Hindu law involved in the answer of the Full Bench to the 
second point referred to them, a question which, the appeal 
coming on ex parte^ could not be fully or properly argued before 
them. That question must continue to stand, as it now stands, 
upon the authorities, unaffected by the judgment on this 
appeal. 

Their Lordships have felt some doubt as to the form of the 
order which ought to be made on appeal No. 234. The plain- 
tiff has failed to establish his title to recover the land against 
the zuripeshgidars. He might, however, have established 
such a title even in this suit, had a proper issue been framed 
and determined. On the other hand, he has established his 
title to the property, subject to the zuripeshgi. His rights may 
be prejudiced by the decree as it stands. The suit is an 
example of the inconvenience of embracing in one suit titles 
to various parcels of land, which, although having a common 
foundation, are different in many particulars, and are to be 
asserted against defendants having no common interest. Their 
Lordships have come to the conclusion, that the dismissal of 
the present suit against the appellants (in the Higli Court) in 
No, 234 ought to stand, but that the decree of the Higli Court 
on that appeal ought to be varied by adding a declaration, that 
it is to be without prejudice to the right of the plaintiff to 
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recover tlie lands in question on satisfaction of the zaripeshgi. 
This appeal, so far as it relates to No. 2S7 (the case given np by 
Mr. Cowie) must be dismissed, and the decree made by the 
High Court in that case affirmed. In the other nine cases, the 
decrees of the High Court must be reversed, and an order 
made, dismissing in eacli case the appeal to the High Court, 
with the costs of the appeal in that Court, and affirming the 
decree of the Principal Sudder Ameen as to the parcels of 
property winch are the subjects of those appeals. The above 
will be the substance of the order wiilch their Lordships will 
humbly recommend Her Majesty to make. 

Their Lordsldps think that there should be no order as to the 
costs of this appeal. 

Appeal dumissed in No, 237. 

Decree varied in 234. 

Appeal allowed in the other cases. 
Agents for tlie appellant; Messrs. Latcford and Waterhouse, 


OPvIGINAL CIVIL. 


Before Sir Richard Garih^ KL, Chief Justice, and Mr. Justice Poritifex. 

THE DELHI anb LONDON BANK (Plaistipp) WORDIE and 
OTHEE s (Dependants). . 

Jurisdiction — Suit for land — Letters Patent, 1865, cL 12 — Deed of Trust 
giving Trustees Power of Sale of Land in the Mofussil-^Sidt hy Creditor 
to have Trusts carried out. 

M and L were the joint absolute owners of certain land in the mofussil, Bl 
having a 14-aiina share, and L the remaining 2-anna share therein. 
During the absence of Z in England, BI executed, on behalf of himself and Z, 
a deed of assignment of the whole of the property to trustees, for the benefit of 
the creditors of the estate, which was heavily encumbered, on trust to sell the 
land and distribute the assets to the creditors. The trustees accepted the trust, 
but difficulties afterwards arose in carrying them out. A suit was thereupon 
instituted by the plaintifi, a creditor, on behalf of himself and the other credi- 
tors, the plaint in which alleged that the trustees were desirous of being 
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discharged, and prayed that the trusts might be earned into effect ; that the 
‘ trustees might be removed ; and that a Receiver might be appointed to carry 
out the trusts. To this suit the trustees and M and L were made defendants, 
X, who was in England, deided any power in M to execute the deed on his 
behalf: the trustees and M were personally subject to the jurisdiction. Held 
per pHEAR, J.5 in the Court below, that the plaint disclosed a good cause of 
action, as the Court, if it had jurisdiction, would have power to make a 
declaration bin ding against jC as to the validity of the deed of trust, to appoint 
a Receiver of the estate, and to direct a sale wdneh would be binding on 
3J and L ; but that the suit being one “ for land within the meaning of clausa 
12 of the Letters Patent the. Court liad no jurisdiction to try it. 

Held on appeal that the suit, having for its object to compel a sale of the 
whole of the land, including share the title to which was disputed, wms a 
suit for land” within the meaning of cl. 12 of the Letters Patent, and that 
the Court had no jurisdiction to try it. 

Appeal from a decisioi) of Phear, dated 2nd February 
1876. 

The suit was brought to carry out the trusts of a certain deed 
which had been executed for the benefit of the creditors, of 
W. E. Morrell and H. N. Lightfoot, and which related to 
certain immoveable property situated outside the local limits of 
the jurisdiction of the High Court The plaintiff Bank repre- 
sented the creditors interested in the deed, and the original 
defendants were T. H. Wordie and T, Longinuir, the trustees^ 
who were both resident in Calcutta. 

The plaint stated that Morrell and Lightfoot were eo-partners 
in the property to which the trust deed related, the former, 
having a i4-aniia share, and the latter a 2-aiuia share in the 
projierty; that the property was, prior to the execution of the 
trust deed, heavily encumbered, the plaintiff Bank being 
creditors of Morrell and Lightfoot and mortgagees of certain 
poruoiis of the property ; that on the 14th <d’ May 1875, 
Morrell on his own behalf, and as attorney for Lightfoot w'ho 
W’-as then absent in England, executed a deed, by which all their 
property, subject to the encumbrances, w^ns assigned to the 
defendants upon certain trusts, among which was one to the 
effect that ilie trustees should call in and collect: such part of 
-the estate as consisted, of money, and sell and convert into 
money .the landed property, aud:should, out of the assets, so far 
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as they were sufficient f<>r the purpose^ discharge the liahilities 187 G 

of the debtors ; that the defendants accepted the trusts of the Tok Dkxhi 

' ■ ' AND. Lo,N'I>Q.J? 

deed and appointed Morreil to manage the property | hut subse- Bank 

qiientlj, by reason of certain complications wdiich arose in Woiunrs. 

csarrjdng out the trusts^ the defendants became desiroius that 

they should be relieved from carrying them out, and that a 

E-eceiver should be appointed to collect and distribute the assets. 

The plaint prayed that the trusts of the deed might be carried 

into effect, that the defendants might he removed and relieved 

from further carrying out the trusts, and that a Receiver might 

be appointed to carry out the trusts of the deed. 

The defendants Wordie and Longmuir filed a written state- 
ment, in wdiich the}^ stated that they were desirous of relinquish- 
ing the trusts, but were willing to carry them out under the 
direction of the Court. On the case coming oii for settlement of 
issues, Piiear, J., ordered on the application of Morrell to be 
made a party to the suit, that Morrell and Light foot should be 
made defendants in the suit, and appointed the Receiver of the 
Court to take possession of the property and carry out the 
trusts of the deed. 

The defendant Morrell submitted {inter alia) that as the 
estates referred to in the deed were situated beyond the local 
limits of the Court, the Court had no jurisdiction to eiitertain 
the suit. The defendant Lightfoot, who resided in England, filed, 
a written statement, in which he denied that Morrell had any 
authority to execute the deed of assignment on his behalf and 
submitted that he was not bound thereby, but that the deed was 
void and inoperative as against him. 

The only issues material to this report %vere first wdiether the 
plaint discloses any cause of action,” and second whether the 
Court has jurisdiction in the matter of the suit, the immoveable 
property metitioned in the plaint being admittedly out of the 
jurisdiction, when the defendant Lightfoot denies the execution 
of the deed of assignment comprising such estate, and is not 
personally subject to the jurisdiction.” 

Pheau, J. — ^The first issue, which I am called upon to decide, 
is in these words, whether the 'plaint discloses any sufficient 
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isTS cause of action and I feel no difficulty in answering it in tlie 

ThkOki.iii affirmative. This Court as a Court of Equity, with the powers 

London « .n i - /• 

b.vnk of the Court or Chancerj, will, at tlie loatance of a 

WouDiE. trust, \riien necessary, compel an iiiactiye trustee to do his duty, 
or facilitate a trustee’s doing his duty by iiiakiug declarations 
of fact or law, which shall bind parties properly brooglit before 
the Court for that purpose, or by acting directly upon parties 
before it who have control and power over tlie subject of tlie 
trust, and making them perform any obligations with respect 
to it which they may be under towards the trustee or to the 
cestiu-qne trust, and so on. 

Now, in the present suit, the ease made in the plaint is 
shortly as follows : — 

In the events which have happened, the defendant Morrell has 
become sole and absolute owner of several specified grants of 
land in the districts of Backergunge and Jessore, subject to the 
charge thereon of certain small legacies, and the defendant 
Lightfoot is a partner with him in these grants and in the 
management and profits thereof to the extent of a two-anna 
slnire under a certain deed of partnership. Previous to and in 
July 1873, three large parcels of this property, whicli may be 
conveniently designated by the letters A, B, and C, respec- 
tively, and whicii constituted ail the property tiiat was of any 
considerable value, were so heavily encumbered, that the net 
income derivable from tiiem was insufficient to keep down the 
interest on the debt. Afterwards these three parcels of the 
])roperty were still further eucumbered by two additional mort- 
gages for sums of money amounting in the aggregate to 
lis. 44,000. The total of the encumbrances on these three 
parcels was thus brought up to the sum of lis. 5,73,000, the 
plaintiff Bank out of this sum being creditor for lis, 28,000 on 
the security of a fifth mortgage on parcel A, a fourth mortgage 
on parcel B, and a third mortgage on parcel C, and being 
besides unsecured creditor for lis. 8,329 on a bill of exchange. 

In this state of things on the 14th May 1875, the defendant 
Lightfoot being then absent from India, the defendant Morrell, 
not only acting for himself, but also professing to act for Light- 

him BO to do, executed 
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in Calcutta a deed, by which he assigned oil the abovementionecl 
property, subject to the encumbrances just spoken of, and also 
all other property whaiever of liimself and Lightfoot, to the 
defendants Wordie and Longmuir on trust, among other things, 
to collect and call in all such part of the property assigned as 
should consist of money, and to sell and convert into money all 
tlie rest of the property, and out of the money so to be realized 
to pay the creditors of Morrell and Lightfoot in full, or ratably 
so far as the money would go. Tlie defendants Wordie and 
Longmiiir took upon themselves the trusts of the deed, and 
appointed Morrell their agent to manage the property until 
sale, and to collect arrears of rent, &c., under their directions. 
In pursuance of this arrangement, the defendant Morrell who, 
up to the (late of the execution of tlie deed of trust, and during 
the absence of Lightfoot from this countr}’’, had been in sole 
possesvsion and management of the immoveable property assigned, 
took over charge of the same from himself as owner to himself 
as the trustee’s agent But he found or made difficulty in the 
matter of collecting the rents, and mofiissil creditors having 
instituted suits in the local Courts against Morrell and Lightfoot 
procured attachments before judgment to be placed on that 
property, or considerable portions of it. Tim defendant Light- 
foot, also, upon learning of the transaction, repudiated Morrell’s 
act on his behalf, atid giving notice of his repudiation to the 
trustees, fori)ade them to deal in any way with his share of the 
property assigned to them in trust. Under these circumstances, 
the defendants Wordie and Longmuir are uiiwilling to proceed 
farther in the matter of the deed of the 14th May 1875, and 
are desirous of being discharged from the trusts thereof, though, 
in their written statement, they express themselves ready to 
effect a sale of the property, provided the directions and assist- 
ance of this Court for that purpose can be obtained. 

The plaiiitiff Bank is one of the creditors, in whose favor the 
deed of trust purports to have been made, and it seems to me 
plain that, if the substance of the case set up in the plaint is 
established, it would be accordant with the principles which 
govern the action of this Court, that it should afford him a 
remedy for the inactivity and weakness of the trustees by 
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a declaration as to the validity of the deed of, 
would be binding on Lightfoot as a party who lias 
appeared before the Court in ■this suit and by appointing a, 
Receiver of the rents and pro jS is of the iinmoveable ' pTOpeify;^. 
■which is the subject of .tlie trust, and further by directing: , a 
sale of the property which would be binding on, BIoiTeil ''and 
Lightfoot, and would therefore pass a title, whicli they could 
not dispute* The plaiutilf has therefore shown a riglit to seek 
the intervention of this Court, in other words a good cause of 
action. 

The second issue questions the jurisdiction of this Court to 
entertain this suit ou a somewhat complex ground, and I tliiiik 
it will be convenient at first to separate one of the ingredients 
of the issue from the rest, and to consider whether or not the 
suit is in its nature a suit for land” within the meaning of 
the twelfth clause of the Letters Patent. 

Now the cause of action in this suit, as we have just seen, 
does not, at any rate in any material degree, proceed from the 
trustees. The plaintiff wants to have a sale of the property 
effected, and for that purpose to have the obstacles, which 
arise from the conduct of Morrell and Lightfoot, and otherwise 
than from the trustees, removed by the Court So far as the 
substance of this suit is concerned, the plaintiff’s case is the 
same as if the trustees were out of the wiij, and Morrell and 
Lightfoot liad bound themselves by covenant on sufficient con- 
sideration to sell the property and to divide the proceeds, 
according to the terms of the deed of 14th May 1875, among 
their creditors, of whom the plaintiff is one* The like trans- 
action with the plaintiff as the sole creditor would inaiiifestdy 
be of the nature of a mortgage, and a suit by the plaintiff ou 
the footing of it to obtain a realka-tion of the charge by sale 
would be a suit for land within cl. 12 of the Letters Patent. 
It follows, I think, that the present suit also is a suit for laud. 
Or to put it in another way, if the object of the suit had been to 
procure or sanction an immediate transfer of the land from the 
, defendants Blorrell and Lightfoot to the plaintiff, there could 
have been no question ou the point. That the actual object is to 
procure the transfer of the laud to a third person, who is to be 
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subsequently ascertained by auction-sale, and of the benefit of 
the consideratioo-inoney to the plaintiff and others, does not I 
think essentially alter the matter. 

In this view, the second issue must be answered adversely to 
the plaintiffs, and the suit must be dismissed. 

The plaintiff Bank appealed from tliis decision, on the ground 
that the Judge was wrong in holding that the suit was a suit 
for land within cl. 12 of the Letters Patent, and that he conse« 
quently had no jurisdiction to try it. 

The Advocate-- General^ Pant) and Mr. Evans for 

the appellant, 

Mr. Bramon hn* the respondents Wordie and Longmuir. 

M r. fVo 0 d roffe and M r . M c / y/ fo r . 1 1 1 e r e s [X) n d e n t L i g h t f \ > o t, 

Mr. Macrae and Mr. Macgregor for the respondent Morrell. 

The Advocate-'GeneraL — The Court has power to grant the 
relief prayed for in this suit : it is not a suit for land within tlie 
meaning of the Letters Patent. Prom the frame of the suit, the 
relief prayed for may be given, either by directing the trustee 
defendants to carry out the trusts of the deed, or by discharging 
the trustees and appointing a Receiver to carry them out. Neither 
of these orders would be beyond the jurisdiction of the Court. 
The Supreme Court had the power of dealing in the same 
way with land out of its jurisdiction as the Court of Chancery 
has; and the High Court, on its Original Side has, by s, 9 of 
M and 25 Viet., cl. 104, the same power in this respect as the 
Supreme Court, except so far as it has been altered by cL 12 
of the Letters Patent. If not. excluded by the words of that 
clause this suit will lie. It is submitted that suit for land ’’ 
means suit for possession of land.” Suits in which a Court 
of E(piity makes orders in personam^ though the subject-matter 
of the suit is out of the jurisdiction are not considered suits for 
land — Pe7m v. Lord Baltimore (1). So an order for carrying 
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(1)1 Ves. Sen,, 444 ; S, C., 2 White and Tudor’s Eq. Gas., 4tli Eel., 923. 
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out the trusts of the deeds in this suit would not be a suit for 
TheDklhi laud. [Gakth, C. J. — Refers to Abbott v. Abbott (i)^ where it 
' Bank " was held that an order directing a Receiver to sell land out of the 
W^ouDiE, jurisdiction was not ^iltra vires^l The latest case is Juggodumha 
Dossee v. Fiiddomonei/ Dossee (2). All these cases show that merely 
because a declaration is made with respect to land in a that 
does not make it a suit for land — there are suits iik which such 
declarations may be made which are not suits for laiuL As 
to the cases here this Court has held it has power to declare a 
trust in respect of lands in the mofussil. — Bagram v. Jloses (3), 
Suits for foreclosure and redemption are not suits for land, 
though there have been decisions the other way. See Btbee 
Jaiiu Y. Meerza Mahomed Hadee (4) and S. iif. Lalmoney Dossee 
V. Jiiddonath Shaia (5). The latest English decision however 
holds that such suits are not suits for land — Faget v* Ede (6), 
And where there is no prayer for possession, as if the mortgagee 
is in possession, a suit for foreclosure is not a suit for land — 
Blaquiere v. Ramdhone Doss (7). The decisions of the Courts 
here as to such suits must not be considered conclusive, 
[Garth, C. J. — Have there been any cases here in which the 
Court has decreed specific performance of contracts relating to 
land?] Yes, in Ramdhone Slum v. S. M, Nohnmoneg Dossee (8). 
such a suit was entertained where the parties 'were resident 
in the jurisdiction, [Pontieex, J. — Refers to Carteret v. 
Fettg (9), where a partition of lands out of the jurisdiction of the 
Court of Chancery was refused,] A decree for an account 
however was given in that case, see also Hoidditch v. Donegal { 10) 
and Seton on Decrees, p. 1038. It is submitted then that the Court 
has power to order the trustees to carry out the trusts of the deed. 
But the plaintiff contends further that the Court has power to 
remove the trustees and appoint a manager to carry out the trusts. 
The words of the Charter do not deprive the Court of jurisdic- 
tion it had previous to the Charter, nor has such jurisdiction 


(1) L. R., 6 P. a, 220, 

(2) 15 B. L. ii., 318. 

(3) 1 Hyde, 284. 

(4) 1 I. J., N. S., 40, 

(5) Id., 319. 


(6) L. R., 18 Eq., 118. 

(7) Bourke, 319. 

(8) Id., 218. 

(9) 2 Bwaiist., 323 note. 

(10) 8 Bligh., 301. 
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been otherwise taken away. The Supreme Court had power 
to make such orders where the land was out of the jurisdiction — 
Doe d, Bampton v. Fetumher Midlich (1), Doe (L Miiddoosiidun 
Doss V. Mohenderlall Khan (2), Doe A, Chuttoo Sick Jamadar v. 
Suhhessur Sein (S)^ and Tarramoney Dossee v. Kutnoyooind 
Sein (4). [Carth, C. J. — I have some doubt at present whether 
a "^Ssuit for land’' means more than a suit for possession of lainh 
and whether it includes suits relating to or concerning laud. 
Here ho’ivever you ask for possession. I can understand a 
Receiver being appointed to receive rents wliere another 
person is in possession : but here you want the Receiver put 
in possession,] It is not a question of getting an order for 
possession ; the trustees might be discharged conditionalljr 
on their putting the Receiver in possession. The plaintiff 
does not want the trustees removed at all, unless they are 
desirous of being discharged. 

As to the defendant Liglitfoot being out of the jurisdiction, 
that does not prevent the suit from proceeding. See per 
Peacock, C. J., in Sterliny v. Cochrane (5). On the ground 
of convenience the arguments in favor of the suit being tried 
in this Court are unanswerable. A Mofussil Court could not 
carry out the trusts, or give the plaintiff the relief he prays for. 

Mr. Kvaiis oil the same side referred to several cases in which 
the Court ivad made orders ivitli respect to land out of the 
jurisdiction— Jiacrae v. Macneill, decided by Macpherson, J., on 
J4th May 1873. It was attempted in that case to dis- 
tinguish it from Bagram v. Moses (6), inasmuch as in the 
latter case the defendant was personally subject to the juris- 
diction, whereas in Macrae v« Macneill he was not. 
Macpherson, J., there dealt with the question of the title 
to the land, but refused to give possession. Macdonald y. 
Scotty I5tli September 1873, decided' .by Macplierson, J,, in 
which a right was decided as to a.'share'of a :Tea Garden in 
Assam, and a case of the same name before Pontifex, J. 

(4) 2 Morlej’s Digest, 61, 

(6) I Hjde, 284. 


(1) 1 Bigiiell, 24. 

(2) 2 BouL, 40. 

(3) M, 151. 
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■ ■ . ':[PoNTlPEX, J.— -There the point was not takeii.,] ' 

ThisDelh^ oiifc of the jiiristiictioii was- dealt with*— Iw, re the Tagore estate^ 
:BANa£ - .where the old .trustees were removed^ arid, the OfEcial Trustee 
WoiiiB. was appointed trustee of lands at. Riiiigpore, The Bombay 
High Court has held that a suit for the rent , of lands in one 
district may be brought in another district where tlie defendant 
resides^, although the plaintiff’s title to, the, lands. may incidentally 
come into question — ‘Chmtarnan :Naraga?'r ' ,, Madhavrav 

Venkatesh 

Mr» Maa'ae for the respondents Morrell and. Lightfoo,t,— 
The cases cited by Mr. Evans are , -.-distinguishable in that the 
primary object of those suits was not for; land. , They come 
within the principle of the case of v. Lord Baltunore (2), 

which we do not dispute. : The person suing here is identical 
with the trustees ; ' the plaint is verified by one of the defendants. 
Longmiiir, the agent of the plaintiff Bank, is suing, himself as 
one of the trustees.- The trusts the plaintiff seeks to have 
.- ,carriod out in this. suit are such as are calculated to give the 
trustees in an indirect way beneficial possession of the land : 
that is the real scope and intention of the trust deed. 
[PONTIPEX, J.— Cannot we make a declaration of trust ?] Not 
at any rate until the deed has been proved to be valid against 
Lightfoot ; that is one of the questions raised by him. The 
whole case must be taken as stated in the pleadings. As in a 
recent case- — The Last Indian Railway Gomjmny v« The Bengal 
Coal Comj^any (3) — the plaint may, on the face of it, show jiiris“ 
diction ; but, when the defence is disclosed, it may appear to be a 
suit for land. [Garth, C.J. — Suppose it were proved thatLight- 
foot is bound by the deed, would not the Court have jurisdiction 
to give what is asked for?] No, not to carry out the trusts of 
the deed : because to carry them out would be dealing with laud 
in a way whicii is prohibited by the words of cL 12 of the Letters 
3?atent, L e., entertaining a suit for land out of the jurisdiction. 
[Garth, C. J. — If Lightfoot is bound his interest is in the trus- 
tees, and the Court might make an order that the trustees should 
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carry out the trusts of the deed.] If Liglitfoofc were not a party I87r> 
to the suit^ it would be a different suit : as it is, the real object is The Dehhi 

: ; , \ - , . , _ , T . tt" . t and London 

to Obtain a deciaratiou that a portion of the laud is not Luglit- Bank 
foot’s but belongs to the trustees, on the allegation tliat Light- Wordhc. 
foot tansferred it to them. 

The words of cl, 12 suit for land” are, no douhtj*;, vague, 
but a long course of decision has interpreted them as mesui- 
ing more than suit for possession of laud.” There is no need to 
go back to see what the jurisdiction of the Supreme Court was, as 
it brings us to the same question as to whether it is a suit for 
land. The latest case is The East Indian Railway Company v. 

The Bengal Coal Company (1 ), the object of which was to 
settle disputed boiiiKlaries. [Gauth, C, J. — That was clearly 
a suit for land. Is a suit for trespass to land a suit for land ? 

It is so in England, for it is often brought admittedly to try 
title to land. The Advocate- General. — Rajmohun Bose v. The 
East Indian Raihvay Company (2) decided that a suit for 
trespass to land was not a suit for land.] That was the case 
of a nuisance, not of trespass to land. In In re Leslie (3), 
it was held that a suit on a mortgage for a decree for 
the amount due on it, or in default of payment for sale of 
land, ivas a suit for laud ; and see the cases referred to by 
Markby, J. in that case at page 177. In Denonath Sreeniony 
V. Hogg (1), it was held that the Court could not deal with 
land in the mofussil, even though it was in the possession of the 
Court Keceiver. Jiiggodnmba Dossee v. Pvddomony Dossee (5) 
was decided on the ground that the deed gave none of the 
parties any beneficial interest in the land: besides there all 
the parties were personally subject to the jurisdiction, Bagram 
V, Moses (0) decided that the Court had jurisdiction to declare 
that a party held land subject to a trust. We don’t wish to ques- 
tion that. But more than that is wanted in this case. In 
Earndhoue Shaio v. Nohumoney Dossee (7) the contract was 
made within the jurisdiction. Sterling v. Cochrane (8) on the facts 

(1) L L. IL, 1 Cnl., 95. (5) 15 IL L. R., 318. 

C2) 10 B, h, R., 241. (6) 1 Hyde, 284. 

, 9 ,11 L.Jh,. 171 .. . . ■ ■...■.(7)... Bourke, 218. ,. ... 

is): 
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does not uphold the position it was cited to support. IVIienever 
the main object of the suit is the possession of : Ian d^ th^^ 
is a suit for land. That was not the object in Abbott v. 
-iVoKMB. . Abbott (I and therefore the Court , held it had jurisdiction 
to make an order as to tlie land. Tlie main object of this suit 
is to take land from Lightfoot and Morrell, and vest it in the 
trustees. It is submitted it must be held to be a suit for 
land, ■ 

Mr. Branson rose to address the Court for tlie trustees 
but on the objection of Mr. W^oodroffe that he ought not to be 
heard at this stage, the plaintiff Bank and the trustees being 
in tlie same interest, tlie Court refused to hear him. 

Mr. Evans in reply pointed out that there was no identity 
between the plaintiff Bank, and Langmuir as a trustee. The 
Bank was a creditor, but nothing was due to Longinuir. The 
other side say they don’t desire to question the decision in 
Bar/ram v. Closes (2). Now here the triistess are in absolute 
possession of at any rate fourteen-sixteenths of this property and 
of the other two-sixteenths as partnership assets. Cannot the 
Court make a declaration of trust, which can be carried out ? 
[Gaetu, C. J. — But they liave not possession of the two-six- 
teeiUhs if Morrell had no power to transfer it to them.] Morrell 
transferred it to them for his partner. IftheCourfchasjuris- 
dictiori, is that jurisdiction to be ousted because a third person 
comes in and claims a portion? If our allegation that Liglit- 
foot joined in transferring his interest gives the Court’s juris- 
diction, traversing that allegation does not take away the 
jurisdiction, but. the issue should be tried whether or not he did 
transfer his interest. [Gauth, C. J. — It appears to me tliat as 
to the two-sixteenths it is a suit for land, and even a>s to the rest, 
J have great doubt whether it is not. What do you say as to 
Lightfooi’s share ?] It is vested in the trustees as a part of the 
partnership assets, tlie assignment of which might give Light- 
foot a right to dissolve, or perhaps create a dissolution. If 
there is some portion of the land in the possession of the trustees. 


I.] 


CALCUTTA SERiES. 


261 


as to which the suit is not a suit for land, then it is submitted the 
Court has iiirisdiction, althousch the title to another portion arises D»a.ni 
incidentally— Narnyan v. Madhavrav Venliaiesh (1). Bank 
[PONTIFBX, J. — I am by no means certain that as to the fourteen- Woudih;. 
sixteenths it is not a suit for land.] The trustees have accepted 
the trusty the assignor admits that they are trustees, and that 
he has assigned to them, and they are admittedly in posses- 
sion of that portion. That is the case of Bagram v, Moses (2) 
an admitted trust by persons in the jurisdiction. Can the Court 
then not make a personal order on the trustees? [Pontifex, 

J.— In the case of Juggodumba Dossee v. Fiiddomoneij Dos see {Z)^ 
express care was taken in the decision to make it plain that 
there was not in any of the parties any beneficial interest in 
the land.] In that case, tliere was a claim to manage the land 
against parties who were in possession. Management of land 
implies practically possession of land. The order made in that 
case was one which made a chano:e in the management or 
possession of land, and wuis therefore one affecting land. If 
cl. 12 is to paralyse the Court’s action in every case in which 
there happens to be a piece of land out of the jurisdiction, 
great inconvenience will arise : for there is no other Court 
which could try such suits or which can give us the relief we 
ask for in this. The mere existence of a trust is a sufficient 
caUvSe of action to enable the cestid-que trust to ask a Court 
of ecpiity to administer it. On tlie decisions of this Court, 
it is clear the Court has power to deal with a suit, even though 
a question of title to land out of the jurisdiction should arise 
incidentally. Here there is a good trust as to a large portion 
of the property. The principle of Bagram v. Moses (2) is the 
proper one to apply to such a case as this. 

Cm\ adv. viilt. 

The judgment of the Court was delivered by 

Gaeth, C.Jo — I n this case, we think that the judgment of the 
Court below should be affirmed, upon the ground that the Court 
had no jurisdiction to entertain the suit. 
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The plaintiffs were, at the conimencement of the jear 1875, 
'creditors of the defendants Morreli and Ligh t'foot to a 'very large 
amount. Morrell and Liglitfoot were the owners at that time of 
certain land in the districts of Backergunge and Jessore, Morrell 
being entitled to a 14~aima share, and Liglitfoot to a 2-aBna share, 
in those lands. Morrell and Liglitfoot were indebted, at that 
time, to several creditors, and the defendant Liglitfoot, had left 
this country, and given Morrell certain powers-oL attorney to act 
for him during Ills absence. In this state of tilings, on the 14th 
of May 1875, Morrell, acting not only for himself, but professing 
to act for Liglitfoot also, under thepovrers-of-attorney, executed 
in Calcutta a deed by which he conveyed the said lands (amongst 
other property) to the defendants Wordie and Longmiiir, in 
trust, to call iu such part of the property as consisted of money, 
and to sell and convert into money all the rest of the property, 
including the said lands; and, out of the money so to be realized, 
to pay the creditors of Morrell and Liglitfoot, either in full, or 
ratably, as far as the money would go. 

The defendants Wordie and Longmuir took upon themselves 
the trusts of the deed, and appointed Morrell their agent, to 
manage the property until the sale under their direction. 
Tlie trustees, however, found considerable difBcuItj in carrying 
out the trusts ; and the defendant Liglitfoot, upon hearing of 
the deed, repudiated the transaction altogether, and denied, 
and still denies, MorrelFs authority to deal thus with his 
share of the property under the powers-of-attorney. Upon 
this, Wordie and Longmuir were unwilling to proceed nuj 
further in the execution of tlie trusts, and were desirous of 
being discliarged from their responsibilities under the trust 
deed ; whereupon the plaintiffs as creditors largely interested 
under that deed, instituted this suit, praying that the trusts of 
the deed might be carried into effect, that the trustees might be 
relieved from the execution of the trusts, and that a lleceiver 
or Manager might be appointed to carry out the trusts under 
tlie order of this Court. 

To this suit an objection has been raised, on behalf of the 
delendants Morrell and Liglitfoot, that the Court lias no power 
to entertain such a suit, inasmuch as it is a suit for land ’’ 
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witliiii the meaning of tlie 12th clause of the Charter^ the land 
being 

The plaiiitiifs contend that this is not so ; tiiat the lands^ 
which are sought to be affected, are only a portion of certain 
partnership properties belonging to Morrell and Lightfoot; and 
that the object of the suit is merely to enforce the carrying out 
of a trust created by Morrell for the joint benefit of Lightfoot 
and himself, and in order to effect a beneficial arrangement with 
their joint creditors. 

In support of this view, several authorities have been cited 
on behalf of the appellants, all founded more or less upon the 
principle laid down by Lord Hardwicke in Penn v. Lord 
and in the notes upon that case, that Courts of 
Equity will exercise their powers in 'personain, in the case of 
trustees and other resident within their jurisdiction, to oblige 
such persons to perform trusts, to carry out contracts, and to 
obey the rules of equity, even where the subject-matter of the 
trust, or contract, or equity, may be land situate out of their 
jurisdiction ; see Bagram v. Moses (2), and Paget v, Ede (3). 

But those cases are all more or less distinguishable from the 
present, which depends not so inuch upon the jurisdiction gene- 
rally exercised by Courts of Equity, as upon whether this suit 
is brought substantially for land ; ” that is, for the purpose ot 
acquiring title to, or control over, land, witliiu the meaning of a 
particular clause in the Charter; and we think, having regard 
to what is the real object of the suit, and to what are the rights 
and contentions of the respective parties, it is impossible to say 
that this is not substantially a suit for land. 

The express purpose of the suit is to compel the sale of the 
whole of the land conveyed by the trust deed, including Light- 
foot’s share. But then Lightfoot objects that his share is not 
subject to tlie trust at all, because Morrell had no power, or 
authority, to deal with it ; and, therefore, one of the main pointg 
which the plaintiffs seek to establish, and which they ask the 
Court to decide, is the title of the trustees to Lightfoot’s share. 
Surely, in that respect the suit is, strictly speaking, one ‘Tor land.” 


(1) 2 White and Tudor’s Eq. Gas., 


(2) 1 Hyde, 28 1. 

V3) L. E., 18 Eq., 118. 
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But llieii the plaintiffs say that is not I he sole^ or primary 
object of the suit ; and tiiat, as regards MorrelFs share in tlie 
property, which is by far the largest portion of it, there is no 
question as to the trustees’ title. But it was repeatedly, during 
the argument, put to the learned Counsel for the plaintiffs, anil 
distinctly admitted by them, 'that it would be impossible for, the 
Court to deal effectually with the case, unless Lightfoot’s share 
were included, as well as Morrell’s. 

That being so, and the suit being confessedly instituted for the 
purpose of dealing with the lauds in their entirety, and these 
lands being by far the larger portion of the partnership assets, 
we are of opinion that this is in substance a suit for land within 
the meaning of the clause in question, and that the judgment of 
the Court below was perfectly correct. 

The appeal will therefore be dismissed with costs on scale 

No. 2. 

A ppeal dis7ms.^e(L 

Attorney for the appellants : Mr. Adhin. 

Attorneys for the respondents: Mr. Knoiides, Mr. Uptoti^ and 
Messrs. Dignam and Robinson, 


Before Sir Rickcird Garth^ Kt.^ Chief Justice, and Mr, Justice Poniifcx, 

... 'COHEN „AND ANOTHER (pLAINTIFEs) V, GASSIM NANA (DeFENBANT). . , 

Damages, Measure of’— Action for Bt*each of Contract— Collateral Contract, 

The defendniit entered into a contract with the plaintills to purchase from 
them a quantity of gunny bags, of which the defendant was to take <leli?ery at 
certain stated times. Oil failure by the defendant to take delivery, the 
plaintifls brought a suit for breach of the contract, estimating the damages at 
the diflerence between the contract price and the market prices on the days 
when the defendant ought to have taken delivery. It was proved that the 
plaintiffs never had the goods in their possession, but that they could have 
obtained them under a contract they bad with a third person, and it was found 
that the plaintiffs were ready and willing to deliver them at the time eon.tracted 
for. The lower Court held that the measure of damages wuis tlie difference 
between the contract price, of the bags, and the amount which it cost the 
plaintiffs under their coihiterai, contract to procure and deliver them. 
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Held^ reversing the decisioa of the Court belo^y, that the proper measure of 
damages was the difference between the contract price and the market prices 
at the dates of failure by the defendant to take delivery. 

Appeal from a decision of Pliear, J., dated the 19th July 
1875. 

The suit was brought to recover Rs. 3,900 as damages for 
breach of contract in not taking delivery of certain gunny bags. 
On the 5th June 1874, the defendant entered into a contract 
with the plaintifFs to purchase from them 3,60^000 Borneo 
gunnj bags, at Rs. 29 per hundred bags ; 30,000 to be delivered 
each month from January to December 1875, half the quantity 
to be given and taken by the 15th, and half by the end of 
each month : each instalment to be paid for on delivery. The 
defendant failing to take delivery of the bags, wbicii ought, 
according to the contract, to have been taken on 28th Februa.ry, 
15th March, and 31st March respectively, the plaintiffs brought 
this suit, estimatiim their damaices at the difference between the 
contract price and the market prices ou the days on which the 
defendant ought to have taken delivery. 

The defence was, that the plaintiffs were not ready and wil- 
ling to deliver the gunny bags according to the contract, and 
that tlie plaintiffs had not sustained the damages alleged. From 
the evidence it appeared that the plaintiffs were, in June 1874, 
under contract with the Baniagore Jute factory, to take a 
certain quantity of bags from them monthly ; and it was from this 
supply that the plaintiffs proposed to deliver bags to the defend- 
ant in accordance with their contract. Evidence was given also 
of the market price of gunny bags of the kind contracted for as 
having been at the end of February 1875 from Rs, 20 to Rs. 21 
per 100 ; at the middle of March, Rs. 20 ; and at the end of 
March, Rs. 19. v ' 

The decision of Phear, J., was as follows : — 

Phear, J. — I have already expressed the opinion tliat the 
plaintiffs had the means of performing the contract according to 
its terms, had they been asked to do so by the defendant, and 
that the defendant committed a breach of the contract by not 
asking for and taking delivery of the number of bags which are 
the subject of suit at the tiiues meutibned in the plaint. 
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1876 The defeiKlant is, therefore, bound to pay to the plaintiffs by 

CoiisNT way of damages such an amount of money as will place them 

Ca8si:vi*N.vj?a. pecuniarily ill the same position as they would have been in had 
the contract been duly carried out in the particulars complained 
of. And it is plain that if the plaintiffs, at the times mentioned, 
had the bags in their hands ready to deliver, and with the full 
right to sell to wdiom they chose, they could, on the defendant 
making default, have sold the bags in the market, and therefore 
tile bags being left on their bands as a consequence of the 
defendant’s breach, must be taken to be worth to them the 
market price of the day, and the damages which would give 
them the same benefit as the contract would be the difference 
between the market price and the contract price. In delivering 
the judgment of t!ie Court of Exchequer Chamber in 
V, Arnaud (1) Lord Chief Justice Tindal said: Where a 

contract to deliver goods at a certain price is broken, the proper 
measure of damages in general is the difference between the con« 
tract price and the market price of such goods at the time when 
the contract is broken, because the purchaser having the money 
in hand may go into the market and buy. So if a contract to 
accept and pay for goods is broken, the same rule may be pro- 
perly applied, for the seller may take las goods into the market 
and obtain the current price for them/’ But. this measure of 
damages is obviously only applicable to suits of the present kind 
suits where the vendor is plaintiff, when the effect of the 
defendant’s default is to leave the subject of the contract 
at plaiutifl^’s disposal and possessed of a market value. In other 
cases the principle which led to it must be directly applied. 
See Cort Y. Amherg ate Railway Company (2). 

In the present case, the plaintiffs never at any time had bags 
in their possession or at their disposal as owners independently 
of the defendant; their means of performing their contract was 
furnished by a, so to speak, collateral contract, wdiich they^ could 
call upon the Barnagore Company to carry out, provided the 
defendant paid cash ou delivery ; for Mr. Landale said he would 
have sent down to Calcutta the required number of gunny bags 
ou condition only of the shipping order being left in his hands until 
" (1) Q.;B., 605.- (2) 20 L. J., Q. B., 460» 
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payment And tlse failure of tlie defendant to ask for and take ib 76 
delivery of the specified number of bags did not leave these bags Cohen 

at the plaintiff’s disposal and bearing a market value, but only ren- Cassim Nana. 
dered tlie plaintiffs less able than before to complete their own. 
contract with the Barnagore Company. 

We must therefore enquire, what would liave been the pecu- 
niary position of tlie plaintiffs in tlie matter of the bags at the 
specified times if the defendant had remained true to the con- 
tract, Tliey would, I suppose, have put into their pocket as 
profit the difference between the contract price of the bags 
and the amount of money which it cost them under their con- 
tract with the Barnagore Company to procure and deliver the 
bags. In the events which liave happened, I understand from 
the evidence that the plaintiffs have been obliged to pay to the 
Barnagore Company compensation for not liaving been able to 
carry out their general contract with the Company. ' So much 
of this compensation, if any, as can be traced directly to the 
defendant’s default, is, as matters stand, actual loss occasioned 
thereby, but as to what it amounts to I have no means what- 
ever of forming an estimate. 

In the arguiuent wliich I have had the advantage of 

hearing since I threw out the above view at the termination. 

'0 ■ . . 

of the trial, Mr. Jackson for the plaintiffs cited some well- 
known cases to establish, as he contended, that it is a rule of law 
in all suits for breach of contract of sale by either party that 
the damages should be measured by the difference between the 
market price and the contract price at time of breach, unless 
the defendant proved tills measure to be erroneous. But all of 
these were cases in which either the purchaser sued the vendor 
for non-delivery, or the vendor liaving the goods in his hands 
ready to deliver and a market to sell in, sued the purchaser for 
Boii-acceptance, and in each of these classes the difference 
between the market price and the contract price undoubtedly 
represents, as has been already remarked, the amount of money 
required to put the plaintiff iu the same position as he would 
have been in if the contract had not been bi'oken. 

In particular Mr. Jackson relied upon Eoper v. Johnson (1), 

(1) L. E., 8 C. P., 167. 
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but that was a suit by a purchaser of goods against a vendor for 
breach of contract before the day named for delivery^ aiul the 
only question .was, what was'the date to. which the damages were' 
to be referred.. Mr. Justice Brett pots the peculiarity of .the case 
thus (p. 180) :' The general. rule, as , to/' damages, .for the breach' 
of a contract is, that the plaintiff is to be compensated for the 
difference of his position from what it would have been if the coii« 
tract had been performed.. In the ordinary case of a contract to 
deliver marketable goodson-agiven. day, the. measure of damages 
would be the difference between the contract price and the market 
price on that (hiy. Now^,. although the plaintiff may treat the 
refusal of the defendant to accept or to deliver the goods before 
the day for performance as a breach, it by no means follows that 
the damages are to be the difference between tlie contract price 
and the market price on the day of the breach,” And the 
'Co.urt held that the damages were to be estimated' as of.tlie 
day appointed for delivery, not as of the day of breach, I do 
not find anything in the case which can serve as a guide in 
the present 

Mr. Jackson also, urged,' that it must be taken that the 
])laintiffs, whatever their contract with the Barnagore Company, 
could at any rate have 'supplied themselves wiih the means of 
carrying out their contract with the defendant by purcliasing 
in the bazaar at the price of the day, and that if they had done 
si’i, their profit which they have lost, by reason of the defendaiit’s 
default, would have been the difference between that market 
price and the defendant’s contract price. 

But this seems to me fallacious. It appeared on the evidence 
before the Court that the plaintiffs had 7iot the meaiis of pur- 
chasing the requisite nivin-ber ;'of gunny bags in the bazaar; 
and had it not been .for their contract with the Barnau'ore 

'O, 

Company and the evidence of Mr. Landale as to the peculiar 
terms on which he .would have furnished them for delivery 
to defendant, I could not possibly have found that the plaintiiFs 
were ready to deliver so as to entitle them to claim damages 
from the defendant for non-acceptance. The plaintiffs’ readi- 
ness and ability to deliver is inseparable from tbeir contract 
with the Barnagore Compjiny, which in itself lias not been 
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performed. Without some knowledge therefore of the terms 
of this contract, it is impossible to estimate what the position Cohicn 

of the plaintiffs 'ivould have been, if the defendant had not 
committed the breach for wdiich he is sued. Had the Barna- 
gore contract been performed, and the plaintiffs so got their 
bags in hand, of course the case would have been different, and 
tbe market price measul’e would have been applicable. 

Mr. Jackson then asks me to assume that the plaintiffs could 
get their bags from the Barnagore Company at the time when 
delivery on their part was needed at the market price of that 
date, but there is no evidence whatever to warrant this assump- 
tion. On the contrary, I su[)pose it certain that they could not 
have got them there at any other price than that at wliich tliey 
contracted to take them, and although this price is not disclosed, 
it is more than probable that it was higher than the market 
prices at the times of the defendant’s breach. 

Lastly, Mr. Jackson appealed to Sedgwick on Damages, 

4th ed., page 320 : Where, however, the plaintiff has not the 
goods that he agrees to sell, but makes a side contract with 
another party to furnish them, he will only be allowed to 
recover the difference between the original contract price and 
the market price at the time of tlie offer with interest.” 

Unfortmiately, the aiitliorities referred to in this passage are 
not accessible to us; but I imagine if they could be examined 
they would be found to deal with cases in which tlie side 
contract had been executed, and the vendor plaintiff either had 
at his disposal the goods which he sued the defendaut for not 
taking, or at any rate that as against the defendant it could 
1)6 taken that he was ready aiul willing to deliver in the ordi- 
nary sense. And |)robably, judging from the phraseology of the 
text, the decisions merely ruled as against the plaintiff that the 
market price was the lower limit of the measure of damages, 
even though the side contract price had been lower still, and so 
the plaintiff’s actual loss of profit greater than the measure. 

In the circumstances of the present case, it appears to me 
that the market price at the times appointed in the contract 
for delivery bears no relation, and affords no clue, to the amount 
of damage or loss which the plaintiffs have in fact sustained 
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by reason of the defendant’s default, and there is nothing in 
the (leci<Ie<I cases to give it the arbitrary value for this purpose, 
which Mr. Jackson contends for. 

And when I endeavour to ascertain from the evidence what 
the plaintiffs’ loss x'eally was, I find no materials in the evidence 
for forming an opinion. I have not the slightest means of 
judging what it would have cost them to procure and delivei" 
tlie bags to the defendant had the latter been ready to take 
and pay for them at the times appointed therefor ; aiul conse- 
quently I cannot arrive at any definite estimate of the amount 
of profit which they would have derived from a proper per- 
formance of the contract by the defendant and which they have 
lost by his default, neither can I tell how much or what 
amount of the money out of pocket which they have paid by 
way of compensation to the Barnagore Company for their owu 
shortcomings is directly attributable to the defendant’s failure 
to carry out this present contract. At the same time I am 
satisfied that the plaintiffs have sustained some loss, whatever 
it may be, under both heads; and I think, on a view of all the 
facts of the case, that I cannot be wrong in awarding them 
Rs. 500 in respect of it, though I admit that my grounds 
lor taking this round sum in preference to any other are of 
the most general kind. In cases such in character as the pre- 
sent evidently is, there is special need for care tliat no damages 
be given which cannot be placed upon a sound basis. 

Decree for damages Es, 600, and costs No. 2. 

From this decision, the plaintiffs appealed, on the ground that 
the damages ought to have been estimated at the difference 
between the contract price of the goods and the market prices 
at the time when delivery ought to have been taken, 

Mr. Jackson Mr. {Woodroffe with him) for the appellants. 

Mr. Macrae for tlie respondent. 

Mt. Jackson contended that the usual principle as to estimat- 
ing the damages was to be applied in the present case : that 
principle applied not only when the party complaiaing of the 


breach has the goods in his possession, or at his disposal, but 
also to cases where he couhl have procured them. Here the 
plaintiffs could have obtained the bags by reason of the contract C, 
with the Barnagore Com})anj ; it is found in the Court below 
that they were ready and willing to deliver them. There was 
evidence of the market rate at the date of the failure of the 
defendant to take delivery, and the measure of damages should 
be the difference between the market price at that time and the 
contract price — this would be the ainoimt sued for. The learned 
Counsel referred to Roper v. Joh?iso7i(l), Sedgwick on Damages, 
4th ed. p. 320, § 283, and tlie cases there cited, and Act IX of 
1872, s. 73, Explanation (/^). 

Mi\ Maci^ae for the respondent. — The plaintiffs to entitle 
them to recover must show actual loss: here tliey have not 
suffered any : da,m:iges awarded them would be an actual profit, 
without their having undergone any corresponding risk. Apart 
from the contract with the Barnagore Company, the plaintiffs 
could not have procured bags like those contracted for in the 
market on the days they ought to have been delivered. 

If so their proper course was on breach by the defendant to 
go into the market and sell the bags : they did not do this, 
because they had not then got the bags, and ther*efore could 
not have been ready to deliver them. B.oper v. Johnson (1) 
was a case different from the present : that was an action by 
the purchaser against the vendor for non-delivery: in a 
case like the present by a vendor against a purchaser for 
non-acceptance, the plaintiff still has the goods, assuming his 
readiness to perform his contract, and might afterwards sell 
them at a profit. [Pontifex, J.— If your contention is right, 
the plaintiff, in every case of breach of contract, would have 
to show, not only his ability to perform his contract, but also 
have to prove every contract he had entered into to enable 
him to carry out the contract he is suing upon.] No, 1 do not 
contend that| but the plaintiffs must show they have sustained 
some loss by the breach of the contract. S. 73 of Act IX 
of 1872 makes provision for compensation for loss sustained 
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18711 by the plaintiff by breach of contract ; here they have suffered 

'"'iio'loss. ■ The market price of Borneo gumiy hags., is no proof 

eAssm'mNA. of the price of bags of -the size co.iitraGted, for^, inasiiiuch as' 
no Company .sells only one. kind of bag : .it is submitted there 
- is no reliable evidence of the market price.. '■ 

Mr, Jackson in reply.— There, is, .. evltleiice , : of . the market 
. , price of bags .' of this quality.;” that , .means of the kind 
contracted for.” The plaintiffs .are entitled to the amount by 
which the contract price exceeds that, which they could have 
obtained when the defendant failed to take delivery. ' See s. fSf 
Act IX of 1872^ Explanation (c). The^ case of Oort Y^.Ainbergafe 
Railicay Company (1), referred to by Phearf J.j> is^ it is submit™ 
tetlj in the plaintiffs’ favor; seep^r Oampbelb at page 144. 

,. Gn breach of a contract .for sale of goods^ tlieqiiirchaser is . not 
bound to buy other goods, nor is the vendor bound to sell at 
^ ' once in 

Cm\ ada, mdt. 

The judgment of the Court was delivered by 

Gakth, C.J., (after shortly stating the contract, his Lord- 
ship coiitimied): — There is no doubtin' this case as to the plain- 
tiffs’ right to recover ; and the only question is as to the amount 
to which they are entitled. 

It is admitted that the defeiid.ant, refused to accept the bags, 
which were to have' been delivered on the 28th February, and 
on the loth and 31st March 1875 : and it was found as a fact by 
the learned Judge in the Court belo.w, and we entirely agree 
with him in so finding, that the plaintiffs were ready and willing 
to deliver the bags on these above dates. 

It was proved, on the part of the, plaintiffs, that these giiiiiiy 
, .: , bagS'.„we,r0,.m.arketable, articles in Calcutta..;, .and ..Mr, Alexander 
Laiidale, who is a broker, stated that tlie greater portion of 
the gunny bag business passed through his hands, and that, 
in the moutli of February 1875, the price of Borneo gunny 
bags was from Rs. 20 tO; Es. 2'.L ;':|>:e;r; ;;■ I'OO 
..Hard vend;;:.:of>'Marci 


This wihiess does not appear to have been cross-examined/ 
and no evidence was offered by the defendant to contradict or 
qualify his statement. 

Here then we have a contract, by wliich the plaintiffs 
agreed to supply the defendant with certain marketable goods 
at specified periods, and a breach of tliat contract by the defend- 
ant in not accepting the goods, which the plaintiffs were pre- 
pared to deliver at three of those periods. What then is the 
measure of damages to which the plaiiitiffs are entitled ? 

According to the ordinary and well-established rule, they 
would, under such circumstances, he entitled to recover the 
difference between the contract price of the goods and the 
market price at the time of the breach: see the judgment of 
the Exchequer Chamber in Barroio v. Ai'naitd {}.). But the 
learned Judge in the Court below has considered that, in this 
particular case, the ordinary rule did not apply, and for this 
reason: The plahitiffs, although prepared to deliver the goods 
iu accordance with tlie contract, never had them in their actual 
possession, nor could they have procured them iu the general 
market. Tlieir only means of obtaining them was under a 
contract which they had entered into with the Barnagore Com- 
pany, upon the terms (amongst others) that they should pay 
for them in cash, wliich cash they looked to obtain on each 
delivery from the defendant. Mr. D. G. Landale, tlie Manager 
of the Company, stated in evidence, that he was quite ready to 
supply the bags upon either receiving cash or holding the 
shipping documents as security. These circumstances appear to 
have led the learned Judge to the conclusion that in this ease 
the ordinary rule for assessing the damages did not apply ; and 
tliat the proper course was to endeavour to ascertain the extent 
of the plaintiffs’ actual loss having regard to the terms of his 
contract with the Barnagore Compa^l5^ He then proceeds to 
say ill his judgment that he finds no materials in the evidence 
wdiicli enable him to form an opinion of the plaintiffs’ actual 
loss; and in the result he awards them Es. oOO, avowing at 
the same time that he arrives at that sum upon no particular 

(1) 8 Q. B., 605. 
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1870 We cannot think that this is a correct or legal mode of 

Cohen assessini? the amount of damages ; and we are unable to dis«» 

Cassim Nana, cover anj good reason why the terms of the plaintiftV contract 
with the Barnagore Company should affect tlie question of 
damages, or why the ordinary rule of assessment should not 
be adopted in this case. It was undoubtedly quite right to 
enquire into the arrangement between the plaintiffs and the 
Barnagore Company in order to ascertain whether the plaintiffs 
were ready and willisig to deliver the bags on the days speci- 
fied; but that question having been decided in the plaintiffs'^ 
fav(>i% it is difficult to see how the terms of that arrangement 
could possibly affect the question of damages as between the 
parties to this suit. As long as the plaintiffs were prepared to 
deliver the goods, it appears to us immaterial iiow and where 
they obtained them, or at what price. Whether they cost the 
plaintiffs much or little, they were entitled to receive from 
the defendant the contract price, and in the event of the 
defendant’s non-acceptance, they had a right to cliarge him with 
the difference between that price and the market jirice at the 
time of tlie breach. In contracts for the supply of large 
quantities of marketable goods, more especially when the goods 
are to be delivered from time to time over a long period, it 
rarely happens that the seller has the goods in Ins actual po>sses» 
sion. In contracts by a mine owner for the supply of coals, 
or by manufacturers for the supply of marketable manufactured 
articles, or by timber merchants for the supply of timber for 
large undertakings, the subject of sale has generally to be 
worked, or manufactured, or obtained, as the contract pro- 
vides; and yet in all such oases, the seller, in tlie event of the 
buyer’s non-acceptance at the time mentioned in the contract, 
has a right to recover damages from him, ascertained accord- 
ing to the ordinary rule. If in each of such cases the Court 
was bound to enquire what it cost the mine owner to get the 
coals, or tlie manufacturer to make the articles,— or the 
merchant to buy the timber, the enquiry would not only be 
endless, but it would be introducing a novel, and we consider 
an incorrect, principle of ascertaining tlie extent of plaintiffs’ 
loss. 
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In the case of Gi)Tt v. The Amher gate Hailw ay Gomyany (1), 

which appears to have been somewhat relied upon in the Cohh:is 
Court below, it will be found that the goods, which were the Oassim Nana. 
subject of sale, were not marketable articles, nor Was it suggest- 
ed in the course of the argument that they were so. The con- 
tract there was for the supply of several thousand tons of rail- 
way chairs, which, from their very nature, would not be bought 
and sold in any general market, and, consequently, the ordinary 
rule affecting marketable articles would not apply to such a 
contract. 

In this view, we are of opinion that the ordinary rule does 
apply, and we therefore award the plaintiffs the sum of Rs. 3,900, 
claimed in the plaint, which is a somewhat smaller sum than the 
evidence would warrant. 

The appeal is decreed with costs on scale No. 2. 

Appeal allowed. 

Attorneys for the appellants : Messrs. Chaimtrell, Knoiahsj, 
n,\\& Robej'ts, 

Attorney for the respondent : Mr. GoodalL 


APPELLATE CIVIL. 


1876 

Mnrch 2. 


Wiffi respect, to property given to a woman after her marriage by her hus- 
band’s father’s sister’s son, the brother, mother, and father are preferable 
heirs to the husband. 

Suit by a Hindu, to recover certain immoveable property as 
heir to his deceased wife. The plaintiff alleged tliafc the pro- 

Special Appeal, No. 1501 of 1875, against a decree of the Subordinate 
Judge of Zilla Dacca, dated the 30th of April 1875, reversing a decree of 
the Sudder Miinsif of that di.strict, dated the 2*2nd of August 1874. 

(1) 20 L. J , Q. B , 460 ; S. G., 17 Q. B., 127. 


Before Mr. Jiisllce L. S. Jachwn and Mr. Justice McDomlL 

irIURRYMOHUN SHAH A (Defendant) SHONATIJN 
SHAHA (Plaintiff).’*' 

Hindu Law — Inheritance— Siridlum. 
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perty in dispute liad been given to his wife after her nuirriage 
by the defendant^ wdio was the plaintiffs father’s sister’s son. 
Amongst other grounds of defence, the defendant, in his written 
statement, contended, that the plaintiff could not inlierit or 
claim his wife’s stridhaii, inasmuch as her mother, father and 
brotlier were all living. 

The Blunsif did not go into this question, but dismissed the 
suit upon other grounds. On appeal the Subordinate Judge 
reversed the Munsifs decision as regards the grounds on which 
it rested. As regards the plaintiff’s right to maintain the suit 
as the right heir under the Hindu law to the property claimed, 
he said : — The plaintiff^s rigid of inheritance is questioned, 
and thus I have to decide, first, whether plaintiff has such right 
of property as to have a right of action against the defendant. 
According to Hindu law, the property, under the denomination 
of annadheya, gift subsequently given by her kindred, means 
any tiling given to her by her father or mother or by her brother, 
and the heir to such property is the brother in preference to 
Iier husband, vide Shamachurii’s Vyavastha, sec. 463, first edi- 
tion (1). But. to property not given by her father or kindred, 
the husband first succeeds; sec. 466 (2). In the present case, 
the gift was not by the father, or kindred of the donee, and the 
liusband tlierefore is the heir. Upon these grounds, I find the 
plaintiff has a right of action.” 

From the above decision, the defendant now appealed. 

Baboo 3Iohmee Mohuii Roy (Baboo Lall Malum Dass with 
him) contended, that, on the death of the plaintiff’s wife, her 
brother, and not the plaintiff, was entitled to succeed to her 
stridhaii, and tliat tliis suit was consequently not maintainable. 
He cited the Dayabhaga, Chap, iv, §§ 10 and 16, and the 
Vyavastha Darpana, 2nd edition, vyavastha 470, cl. 3, and the 
first column of the table of succession to a chikliess married 
woman’s stridhaii given at p, 733. 

Baboo Hurry Mohun ChuM^erbutty for the respondent — § 10 , 
Chap, iv, sec, 3 of the Dayabhaga is one of several para- 

(1) Vytwaatliu 470 la the 2iid edit. (2) Yjavastha 473 ia the 2nd edit. 
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grapliSj viz.^ §§ 4 to 28, in which the order of succession to the 
separate property of a childless woman is discussed, and the H 
result of the discussion is summed up by Jiinuta Vahaiux in 
§ 29, where, in support of his conclusion, he quotes the text 
of Catyayana That which has been given to her % her 
liindred goes, on failure of kindred, to her husband,” there* 
by clearly indicating the scope of the previous discussion. 
[Jackson, J,— It is expressly stated in § 10 that ^Svealth, 
received by a woman, after her marriage, from the famiij’’ of 
her husband, goes to her brothers, not to her husband.”] In 
his summary of the Chapter Srikrishna says of property not 
received at the wedding, and not given by the father, that, in 
the absence of the persons s].>ecified by him, the order is the 
same with that of property received at Brahma nuptials,” 
the husband comes first. In the present case, it is not contended 
that any of tlie persons there specified are in existence, and 
the plaintiff is accordingly the preferable heir. The other 
authorities are clearer than the Dayabhaga, see the Daya- 
tattwa, Chap, x, §§ 10 and 26, and the Dayakrama Sangraha, 
Chap, ii, sec. 4, §§ 10 and 11. Sec. 5 shows that the only 
exception to the general rule now recognised is with regard to 
gifts subsequent by the father, see also Macn. Pr. Ii. L., 
pp, 38 — 40. But assuming that the brother is the preferable 
heir to })roperty received after the marriage from the family of 
the husband, it is submitted that the defendant, the donor in 
this case, is not a member of the plaintiff’s family ; see Daya- 
bhaga Ciiap. iv., sec. I, § 3. 

Baboo Mohhiee Mohiin Boy in reply coidended, that the 
defendant was a sapinda of the plaintiff, and must tljereforo 
be deemed a member of his family, and he referred to the judg- 
ment of Mitter, J., in Judoonath Sircar v, Busstmt Coomar 
Boy Cho'wdiy (1), as showing that the plaintiff was not the pre- 
ferable heir to the property in dispute. 

The judgment of the Court was delivered by 

Jackson. — T he question which we have been called upon 
(1) 11 B. L, IL, 286, at p. 290. 
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to consider in this special appeal is whether tlie plaintilT has any 
right to maintain the present suit as the right lieii% under the 
Hindu law^ to the property which is claimed in this suit. That 
property was given to the deceased wife of the plaintiff after 
their marriage and during the continuance of the marriage state 
by the husbaiuPs father’s sister’s son. It is admitted that this 
property was the stvidhaii of the deceased wife, and that the 
plaintiff claims it as being preferable Iieir to such property on 
her decease. Tins was a matter objected to by the defendant 
in his written statement The Munsif disoiissed the suit upon 
other grounds, but did not go into this question. On a])peai 
before the Subordinate Judge, he reversed the decision of the 
Munsif ns regards the grounds on which it rested, and, having 
then to decide this question, he disposed of it in this wise. 

(The learned Judge read the portion of the Subordinate 
Judge’s judgment set out above, and continued) : — 

There is some obscurity iu the language of this judgment, 
but, setting that aside, I must observe that it is not satisfactory 
to find a Subordinate Judge, himself a Hindu and sitting in a 
Court of appeal, disposing of a question of this kind merely on 
the authority of a text book, however valuable, such as Baboo 
Shamachurn Sircar’s Vjavastha Darpana. That is a book of 
which I am far from underrating tlie excellence, but after all 
it is merely a collection of various autliorities upon the main 
points of Hindu law, and any J udge, who has to decide a question 
of this description, onglit undoubtedly to refer to those authorities 
themselves, although, in the decision of it, he is of course not 
precluded from considering and using such a valuable com- 
mentary as that of Baboo Shamachurn Sircar. I think we 
are bound to decide tlie case entirely upon the authority of the 
Dayabhaga, and if we can satisfy ourselves as to the meaning 
of the author of the Dayabhaga on this question, it will be 
unnecessary to go to any inferior authority. But we have the 
express authority of Jirnuta Vahana himself. In Chap, iv, 
sec. iii, the question of succession to the separate property 
of a childless woman is fully discussed, and we fi.nd that the 
author, after propounding the text of Yajoyavalkya in the 
second verse of that section, goes on, and in the fourth verse, 
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siijs : — It .is not right to interpret the text as signifying tliat 1876 

any property of whatever amount which belongs to a woman Hukuymohun 
married by any of those ceremonies termed Brahma, v. 

whether received by her before or after her nuptials, devolves Siiama, 

wholly on her husband b}'' her demise ; he goes on to give 
reasons for that, and then we find it stated in the 10th verse 
of the same chapter and the same section ; “ But wealth 
received by a woman after her marriage, fx’om the family of 
her father, of her mother, or of her Imsbaiid, goes to her 
brothers (not to her liiisband), as Yajnyavalkja declares, that 
which has been given to her by her kindred, as well as lier fee 
or gratuity, .and anything bestowed after marriage, heivkinsmen . 
take, if she die without issues : ” and after the brother there is 
no doubt, that, where the husband does not first take, the mother 
and the father come in between. The husband, therefore, in 
sucli a case would not be the heir, if the text applies, until after 
brother, mother, and father. The question is wdietlier the text 
applies to this case. It seems to me that it very clearly does. 

The property in dispute is undoubtedly wealth received by a 
woman after her marriage, and it was received, not from the 
family of her father, or of her mother, but from the family of 
her husband. That the expression family of her husband/^ 
includes the degree of kindred in which the donor of this pro- 
perty stood to the deceased woman I have no doubt. The 
question was raised before us to-day whether such a relation 
could be properly called sapinda. It is not necessary that we 
should decide that point, but we think that tlie fiimily of the 
husband ” is a term wide enough to include this kind of relation, 
and it appears to us that, if the Subordinate Judge, in deciding 
this appeal, had looked carefully to the very author to whom 
he does refer, he would have found ample authority so far as 
the book itself goes for not coming to the conclusion that lie 
arrives at. He appears to have referred to text 473, which is 
at page 722 of the second edition of the book; but if he had 
referred to the preceding texts, 470 and 471, he would have 
found what we now decide set out very fully, and moreover in 
the table of succession set out at page 733 we find that the 
order of succession to property given by the parents before 
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marriage or bestowed after marriage^ is, first the brother, second 
lluitin'MOHUN |;}j 0 uiother, tliird the father, and fourth the husband. Pac^es 

>Sh All A, , ■ ■ ■ ■ . ■ ■ , 

„ 712 and 720 are here referred to us, showino; what w^as meant 

' .Sonatun : / ' ° , 

SiLuiA. by the words bestowed after marriage,” and the explanatiou is 
given under the third branch of vyavastha 470, which says 
“ Wealth received by a woman after her marriage, from the 
iamily of her father or mother or of her husband, goes to her 
brothers.” A great deal has been sought to be made of the 
language of the Dayakrama Sangraha and Dayatattwa upon 
this point, but it seems to us that the contention so raised is 
based entirely upon the very concise language used in some 
places by the authors of those two books who, wlien they mean 
to designate a particular class of persons, use the person who 
heads the class to designate the whole. We are reminded by 
Baboo Mohinee Mohun Roy, who argued this case for the 
appellant, of the careful explanation given of this very 
matter by my late colleague, Dwarkaiiath Mitter, J,, in the 
very able judgment which he delivered in the case of J?idoo- 
noth Sircar v. Bussunt Coomar Rog Ohowdrg ( 1 ), a 
ment to which I was a party, and in which I at the time entirely 
concurred. For these reasons we think that in thivS case the 
plaintiif is not the next heir, and therefore the Subordinate 
Judge has come to an erroneous decision on the point of Hindu 
law involved, and that his judgment must be set aside, and the 
plaintilFs suit dismissed with costs. 

I am bound to say that, as far as we have been able to judge, 
it seems to us that it is a suit which in every way deserves to 
be dismissed on the merits. I should observe that the conten- 
tion that the donor of this property is not a member of the 
hiisbaiurs family involves tlie contention that he was a stranger, 
and this is contrary to the admitted fact that the property wuis 
stridhan. 


Appeal alloioed^ 
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Before Mr. Justice Macpherson and Mr. Justice Morris. 

THE QUEE]Sr u. GOBIN TEWAIil and another. 

Criminal Prooedure Code {ActX, 1872', s. 272 — Arre.sl pending Appeal. 

In an appeal under s. 272 of Act X of 1872, the High Court has power to 
order the accused to be arrested pending the appeal. 

IiSf this case, the accused Gobin Tewari and Jtidoo Lall had 
been tried on a charge of murder by tlie Sessions Judge of 
Bhaugulpore, and released : and against this acquittal, the Gov- 
ernment appealed. On the admission of the appeal, the Legal 
Me me mb r (Ulcer applied for the re-arrest of the accused. 

[MACPHEiiSON, J. — Wiiy should not the prisoners be re- 
arrested under s, 92 of the Criminal Procedure Code?] (1). 

The Legal Eemembriuicer (Mi\ IL Bell) submitted that the 
Court had power to order the arrest of the accused persons. 
It was true that s. 272 did not expressly give the Court this 
power, but it was a power which was impliedly vested in the 
Court. Where a Court had jurisdiction over an offence, it had 
of necessity power to bring the persons accused of the offence 
before it — Bane v„ Methuen (2). 

The admission of the appeal revived the charge against the 
accused ; and it was absurd to treat persons accused of murder as 
mere respondents in an appeal. Before the ap|)eal was beard, the 
accused ought to be in the custody of the law. If the accused 
were treated as respondents, and merely served with notice of 
the appeal, it would be open to them after the appeal had been 
beard, and a capital sentence bad perhaps been passed upon 
them, to plead that they had never been served with notice of the 
appeal. In such a case what would the Court do. There was no 

(1) See Queen v. Gliolam Ismail^ I. L. R., 1 All., 1. 

(2) 2 Bing., 63. 
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provision in the law for rehearing an appeal. Under s. 297., wlien 
th*e Court ordered that an accused person who had been 
improperly discharged be tried, it w^as not disputed that the 
Court could order the re-arrest of the accused person though 
there was no express provision on the point in the section : and 
in the same wniy he submitted that the Court had equal authority 
to direct the re-arrest of the accused on the admission of an 
appeal under s. 272. 

Macphehson, J. — Let tlie Llagistrate be directed to re-arrest 
Gobin Tewari and Judoo Lali, and keep them in custody till 
the bearing of the appeal. 

App liciition gra iited. 


Before Mr, Justice ^facpherson, Mr, Justice Mai'hhy,^ and Mr. Justice Morris, 

In the Matter of the Petition of MOOESH IMISTKEE and another.* 

Criminal Frocedure Code X of 1872), ss. 294, 29o, 296, and 297 — Order 
of Discharge under s, 215 — Revlvid of Proceedings, 

An order of a District Magistrate, directing the revival of certain criimnai 
proceedings against the petitioners who had been discharged under s. 215 of 
the Criminal Procedure Code by a Subordinate "Magistrate after evidence had 
been gone into, quashed as illegal and ultra vu'es. 

As the case was one of improper discharge and came before the Magistrate 
under s. 295 of the Criminal Procedure Code, the proper and only course for 
him was to report it for orders to the High Court, which, if of opinion that 
the accused were improperly discharged, might, under s. 297, have directed 
:'a'Tetrial.: ■ ■■ 

The case of Sidi/a bin Satya difiered from. 

Application to set aside an order of the Magistrate of 
Alipore for the revival of certain criminal proceedings against 
the petitioners, discharged by the Cantonment Magistrate of 
Barrackpore under s. 215 of the Code of Criminal Procedure. 

The facts of the case material to this report are as follow : — 
In July 1875, one Gopal Malla charged the. petitioners wdth 

* Criminal Motion, Ho. 53 of 1876, against the order of the District Magis- 
trate of the 24-Fergunnasi dated the lOth February 1876. 
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causing luirt to him, in the Court of the Cantonment Magistrate 
of Barrackpore, then presided over by Colonel Elderton^ who 
hoard the evidence for the prosecution and called upon the 
petitioners for their defence* Before the disposal of the case, 
however, he was relieved in his office by Captain Hopkinson, 
who refused to decide the case on the evidence taken before his 
predecessor, and heard the case de novo. Captain Hopkinson, 
who was a Magistrate of the first class, did not believe the 
evidence tendered on behalf of the prosecution, and discharged 
the petitioners. 

The complainant thereupon applied to the Magistrate of the 
district, praying for a revival of the case, on the groinulthat all 
his witnesses were not examined by Captain Hopkinaon. The 
District Magistrate, upon such eo* statement, on the lOtli 
of February 1876, ordered the revival of the case, holding that, 

as the case was one triable under Chapter XVII of the Cri- 
minal Procedure Code, the order for the discharge of the accused 
])ersons should not have been passed without hearing all tlie 
witnesses for the prosecution.” The Magistrate also added that 
lie had no doubt that the High Court would quash the order of 
discharge if the case came before them ; but he did not think 
it necessary to make any reference, in as much as a discharge 
under s. 215 was not equivalent to an acquittal, and did not bar 
a fresh enquiry into the same fact. He accordingly directed 
the Joint Magistrate to proceed afresh with the case against 
the petitioners under Chapter XVII of the Criininal Procedure 
Code, 

The petitioners applied to the High Court, on the 1st of 
March T876, to have the above order quashed as illegal and 
made without jurisdiction, and, upon such application, a rule 
was issued by Macpherson and Morris, JJ., on the prosecutor, 
to show cause why the order of the 10th of February should 
not be set aside, and tlie records were sent for under s. 294 of 
the Criminal Procedure Code. There being some doubt on the 
point raised before the High Court, owing to the case of Sidj/a 
bin Snti/n^ decided by the Bombay High Court, and referred 
to in the notes t<i s. 215 in the 5th edition of Prinsep’s Criminal 
Procedure Code, the rule Came on for hearing on the 28th of 
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Murcii before three Judges^ ' Macpliersois^. Markby^' aiM 
Morris^.JJ. 

Baboo Brojonatith Mitter for the petitioners. 

No one appeared for the Crown. 

The judgment of the Court was delivered by 

Macphekson, J. — It seems to us to be clear tliat this 
case came before the Magistrate of the 24-Perguinias inuler 
s. 295 of the Criminal Procedure Code, and tluit it was in the 
first instance dealt wdth by the Magistrate under that section* 
That being so,, his proper and only course was to proceed under 
s. 296^, to report the case for orders to tlie High Courts which 
(under 8. 297) might have ordered the accused persons to bo 
tried, if of opinion tiuit tliey had been improperly discharged. 

A case (/e Sldi/a htn Satija) quoted by Mr. Prinse]> in his 
latest edition of the Criminal Procedure Code, as having been 
decided by the Bombay High Court, has been referred to as 
showing that the Magistrate was right in tlie course he adopted. 
But that case is not reported in the regular reports of the 
Bombay High Court : nor have we been able to find any report 
of it. Tiie full facts with which the Bombay Court had to 
deal are not before us, and we are unable to say how far the 
Court may really have gone. The note we have of this decision 
is therefore of little value ; and, taking it as it stands, we are 
not prej^ared to agree with it as regards cases coming before the 
Magistrate under s. 295. 

Dealing with the matter under ss. 294 and 297, we think 
there is material error in the Magistrate’s proceeding, and that 
liis order, directing the Joint Magistrate to entertain the fresh 
complaint tiow made and all the subsequent proceedings, ought 
to he quashed. 

Whatever may have led to the various delays which have 
occurred in the prosecution of this case since the 2Ist of July 
1875, tlsere is no doubt that every great and unfortunate delays 
have taken place. It is, as a rule, most unfair and undesirable 
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in every way to order an accused person to be tried over and 
over again for tlie same olFence, unless under very peculiar 
circumstances. In the present instance there is nothing peculiar thic psmTioN 

^ ^ ^ ^ ,*=* ’*■ ' OF.MOHKSH : 

in the circumstances to warrant a third trial : and it seems to us Mistkkk, 
wrong and improper (within the meaning of s. 294) that 
an order should be made directing the prosecution to be now 
recommenced. 

Tiie order of the lOfcli of February and all the subsequent 
proceedings are quaslred. 

Order quashed. 


ORIGINAL CIVIL. 


Before Sir Richard Garth, Ki., Chief Justice, and Mr. Justice Pontif ex, 

HARRIS V. HARRIS. 

HARRIS KOYLAS CHUI^DER BANDOPABIA. 

Iliishand and Wife — Ma^Tied Wommds Fi'Opprty Act (111 ofJ8T4j,ss.7 
and, 8 --SuccessUm Act (X of 18650, 5. 4— Action for Trover — Wife 
against Husband. 

The plaintifl was, at the time of her marriage in 1870, possessed in her 
own right of certain articles of household furniture, given to her by her 
mother. Sisiee January 1875 she had lived sep.arate from her husband, 
but the furniture remained iu his house. In February 1875, her husband 
mortgaged the property to B, without the plaiutifl’s knowledge or consent. 
In June 1875, me KCB, a creditor, obtained a decree against the husband 
and B, in execution of which he seized the furniture as the property of the 
husband, and it remained in Court subject to the seizure. In July 1875, the 
plain till instituted a suit in her owni name in trover to recover the articles of 
furniture or their value from her husband, on the ground that they were her 
separate property, and in August 1875 she preferred a claim in her own name 
to the property under s. 88 of Act IX of 1850. It was found on the facts 
that the furniture was the property of the plaintill. The husband and wife 
were persons subject to the provisions of the Succession Act, s. 4, and the 
hlarried Woman’s Property Act, 1874. 

Held that, under s, 7 of the latter Act, the suit was maintainable against 
the husband. 

Held also, that the judgment for the plaintiil in the suit, to recover the 
furniture or its value from the husband, could not, without satisfaction, have 
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tlie effect of vcsticpr the property in the husband from the time of the conver- 
sion, and therefore the claim under Act IX of 1850 was also maintainable. 

Brinsmead V, followed. 

Case referred for the opinion of the High Court, under 
s. 55;> Act IX of 1850, by G. C. Seoiice, the Officiating First , 
Judge of the Calcutta Small Cause Court 

The material portion of the reference was as follows 
The first suit was instituted, in iier own name, on the 12th 
July 1875, by Ella Harris, a married /woman, against her hus- 
band. It is a suit in trover to recover certain boiisehold furni- 
ture, alleged by the wife to be her separate property, or its value. 

^^Ella Harris is an East Indian woman. She was married to her ■ 
husband P. H. Harris in Calcutta, on the 24t!i of Januarj 1870, 
at the Church of the Sacred Heart, Dhurrumtollah. They are 
both Roman Catholics. They lived and coliabited together at 
22, Kenderdine’s Lane, where the husband still resides. The 
wife’s mother, Mrs. Noel, lived witli them, and still resides there 
with Mr. Harris. P. H. Harris is the son of one J. M. Harris, who 
died in Calcutta in 1865. The son believes that his father was born 
in England, but he had long made Calcutta his home, and had 
acquired a domicile here. P. H. Harris was born in Calcutta, 
where he has always lived, and he had no otlier domicile. He 
has no relatives in England. He is 25 years old, and employed 
i!i the Military Secretariat. On the 20th January 1875, Mrs. 
Harris left her husband, and eloped with a man called Margraj, 
who was afterwards prosecuted by the husband to conviction for 
adultery. The wife has not since returned to her husband, but 
lives with some friends at 7, Emambangh Lane in Calcutta. 
The marriage has never been dissolved. 

The plaintiff, was at the time of marriage, possessed of 
the articles of furniture in her own right, which w'ere given to 
her bv lier mother. A wing alrnirah was bought hv J^Irs. 
Noel, the mother of Mrs, Harris, about a year after tier daughter’s 
marriage, and given by her to her daughter. The present value 
of all the property is stated to be Rs. 200. The pi’operty 
until very lately remained in the husband’s house and under ins 
charge. Subsequently to the separation, the plaintiff demanded 
ilVL/k,6 0. F.,"584. 
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the above property from her husband, wlio^ on the 1 1 th June 187o, 
sent her the following letter: It is not • for me to deprive 

you of your property, you are, therefore, at liberty to take it 
away whenever you want, and in whatever way you please.” 
Mr. Harris afterwards refused to give up the property, telling 
his wife, she might, if she could, recover it through the Court. : 
After his wife left him, Mr. Harris mortgaged the property in 
February 1875, without her knowledge or consent, to one Mr. 
Bouchez, but the property remained in his (Harris’) own house. 
Bouchez subsequently, on the 17th June, obtained a decree 
against him, which is still unsatisfied. On the I2th July, 
Mrs. Harris instituted in her own name the suit in trover against 
her husband, to recover the property or its value. Tlie husband 
did not appear to defend the suit brought against him, but I 
considered his evidence necessary in both suits which are now 
before the Court, and I desired his attendance that lie might be 
examined personally,” 

After setting out s. 4 of Act X of 1865, and ss. 7 and 8 of 
the Married Woman’s Property Act, 1874, the Judge, who 
referred the case, continued : — 1 entertain considerable doubt 
whether the Legislature intended so absolutelj^ to abolish tlie 
doctrine of unity of person between husband and wife as to 
enable them to sue each other during the marriage, about the 
right to possession by one or the other of some ]>or{ion of the 
furniture in what should be the common dwelling-house, or 
about some petty debt: and I do not apprehend that such suits 
ever would be brought, except upon some domestic difference, 
more or less serious, arising. 

I now come to the second suit. It is an interpleader suit, 
instituted, on the 18th August 1875, by Ella Harris in her 
own name, against Koylas Ch under Bandopadia, who obtained 
judgment against P. H. Harris and Mr. Bouchez on the 25tli 
June 1875 last. Koylas Chunder Bandopadia, on the lith 
August, in execution of his decree, by a warrant of this 
Court, seized all the articles but one which Mrs. Harris 
claims in the suit against her husband, supposing them to be 
the property of P. H. Harris, his judgment-debtor. Tiie 
property is at present in Court under the seizure, it was 
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..seized. ill ,ilie liouse 22'^. KeiKlerdiae’’s Laiie^ wliere Ella 'Harris 
had left it. Baboo Odoy Chiuuler Bosey tlie pleader^ iyIio 
appeared on behalf of Kojlus Chiiiuler BaiKlopadiaj con-” 
tended that, if the plaintiff recovered a jodginent against her 
liusbaiul in the trover suit, that such judgment would vest the 
property in the goods in the husband from the time of the 
conversion, and that therefore the articles, when seized by 
Kojdas Cluinder Bandopadia in execiition of his decree, must he 
deemed to be the property of P. H. Harris, the judgment- 
debtor.’^ 

After referring to the dictum of Jervis, C.J., in Buchland v. 
Johnson (1) and the case of Brinsmead v, Harrison (2), and 
findiim on the evidence tliat the articles claimed in this suits 

o 

were the property of Mrs. Harris and not of lier husband, 
the learned Judge gave judgment for the plaintifl in both suits 
contingent on the opinion of the High Court, as to whether 
under the circumstances stated, the suits or either of them 
were maintainable. 

No Counsel appeared for either party in the High Court 

The following was the opinion of the Court: 

Garth, C.J. — We are of opinion that both tliese suits have 
been correctly decided. 

Mrs. Harris was entitled as against her husband to the 
property in question, and could sue him for it uiuler s. 7, Act 
III of 1874. 

If the suit was to recover the articles themselves or their 
value, it was in form an action of detinue^ not of trover: but, 
whatever the form may have been, we are of the same 0 })inioii 
as the Court of Common Pleas in Brinsmead v, Harrison (3), 
that a judgment in such a suit, without satisfaction, does not 
change the property in the goods. The true explanation of the 
doctrine attributed to Jervis, C. J., in Bucldaud w Johnson (4) 

(1) 15 C. B., 145, see pp. 162 & 163. 

(2) L. 11., 6 0. ,P., 384; see p. 588, Willes, J., and the same case on 
appeal, L. E., 7 C. P., 547, Blackburn and Lu.sb, JJ. 

(3) L. E , 6 C. F., 584 (4) 15 C. B,, 145. 
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is this^ that a man who has recovered the value of his goods 
in one action in the shape of damages, shall not be allowed 
to recover the goods themselves in another action ; but this 
reason only applies when the damages have been actually 
recovered. 
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PPJVY COUNCIL. ^ 


JUaiOONA DASSYA (Px-aintipf) v. BAMASOOYDAPJ DASSYA 

(Defg?^i>ant). jFch. 8, 9, .t 

[On appeal from the High Court of Judicature at Fort William in Bengal.] L_ 


Adoption, Suit to set aside— Infant Marriage^Presumpiion as to Age— Power 
of Minor to give perniission to adopt— Begs. X of 1793, s. 33, and XXVI 
.of 1793, s. 2—3Iinor under Court of Wards— Onus prohandi— Estoppel. 


The foundation for infant marriages among Hindus is the religious obliga- 
tion which is supposed to lie on parents to provide for a daughter, so soon 
as she is matura viro, a husband csipable of procreating children ; the custom 
beino* that when that period arrives, the infant wife permanently quits her 
father’s house, to which she had returned after the celebration of the mar- 
ria^^e ceremony, for that of her husband. The presumption, therefore, is, 
that the husband, when called upon to receive his wife for permanent cohabi- 
tation, has attained the full age of adolescence and also the age which the law 
fixes as that of discretion. 

According to the Hindu law prevalent in Bengal, a lad of tlie age of 
fifteen is regarded as having attained the age of discretion, and as competent 
to adopt, or to give authority to adopt, a son. 

Sembh.—Thl operation of s. 33, Reg. X of 1793, which, read together 
with s. 2, Reg. XXVI of 1793, prohibits a landholder ander the .age of 
eighteen from making an adoption without the consent of the Court of Wards, 
is^'cmifined to persons who are under the guardianship of the Court of 

Wards. , . 

Quffire, whether a decree in favour of the adoption passed m a smt by a 
reversioner to set aside an adoiition is binding on any reversioner except the 
plaintilf; and whether a decision in such a suit adverse to the adoption would 
biiid the adopted son as between himself and any other thsin the plaiutifF. 


Appeal from a decision of the Higii Court, Calcutta (Kemp 
and PoNTiFEX, JJ.), dated the 14th February 1873, reversing 


* iVMeaf.— S ir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 
Sib E. P. Coruee. 
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fi decision of ihe Subordinate Judge of EnjsliaLye, dated the 
26tli February 1872. 

The plaintiff Jumoona Dassya sued to set aside the adoption 
of a son by tlie defendant Bamasoondari Dassya, ttLo was the 
widow of the plaintifi^s deceased son Gohind Chunder ]\I()zooin- 
dar. The case was governed by the Hindu law prevalent in 
Bengal^ under which a widow has no power to adopt without 
the sanction of her liusband. Bamasoondari alleged that 
the adoption was made by lier in conformity ivith a written 
authority to that effect executed by her husband shortly before 
his death. The plaintiff contended that this writing wnis a 
forgery contrived to defeat the reversionary interest of herself 
and her (laughters in the property wdiich had belonged to her 
son. In the first Court tlie written authority to adopt was held 
to be a forgery, and the plaintiff had a decree in her favour. 
On appeal the High Court lield the authority to adopt to be 
proved, and on an objection that was taken as to Gobind 
Cluinder’s power to execute the permission to adopt, inasmuch 
as he w^as then a minor, they found that tliough not of full age 
he had arrived at years of discretion, and \vere of opinion that, 
on the authority of Rajendra Naraiu Surma Lahoree v. Sm^oda 
Soonduree Dabee (\)^ %\\e id permission to adopt was not 
invalid by reason of his minority. They therefore dismissed 
the plaindff’s suit with costs. From this decision ihe plaintiff 
appealed to Her Majesty in Council. 

The facts of the case are fully dis(d(jsed in their LouDSHiPb’ 
judgment. 

Mr. Dojpie for the appellant : — The written authority to adopt 
set up by the plaintiff is a forgery, and even if it were genuine 
it is invalid. [Sir J. Colvjle.-— What interest have you 
which entitles you to bring, this suit ?] Tlie phiiiitilf has a 
reversionary interest. But ibr this adoption she would be heir 
to her son on Bamasoondari’s death. She sues on her owii 
behalf and on behalf of her daugiiter. [Sir J. Colvile. — - 
You are suing tor a declaration of rights which are remote and 
contingent, does not the case of Kathama Natchiar v, Dorasiiuja 

■0)d5VT. IL, 548. 
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T<ival apply (1).] Our suit was brought under an apprehen- 
sion that if delayed it might become barred under the Limita- 
tion Act, No. IX of 1871, which by article 129 of schedule II, 
allows only twelve years from the date of tlje adoption or, at 
the option of the plaintiff, the date of the death of the adoptive 
father,” wdthin which to bring a suit to set aside an ado}ition. 

Assuming that the alleged authority to adopt was in fact 
executed by Govind Chunder Mozoomdar, be was at the time a 
minor and incapable of granting such a power without the 
consent of Ins guardian. According to the plaintiff’s witnesses, 
Govind, at the time of his death, was not more than twelve or 
thirteen years of age, but taking his age to have been between 
sixteen and seventeen as deposed to by the defendant’s witnesses, 
the case falls under s. 33, Eeg. X of 1793, and s. 2; lleg. XXVI 
of 1793, tlie eflfect of which is to declare that no adoption by a 
landliolder under the age of eighteen shall be deemed valid 
witliout the previous consent of the Court of Wards. [Sir J. 
COLVILE. — Reg. XXVI of 1793 does not alter the general law 
as to the minority of Hindus, but says that in particular cases 
the age of eighteen shall be the age of majority.] Had Govind 
Chunder been under tlie Court of Wards lie must have had the 
consent of the Court of Wards ; on the same principle we contend 
that not being under the Court of Wards he could not validly 
adopt without the consent of his guardian. [Sir M. Smith 
referred to the observations made by their Lordships in Iheir 
judgment in Ameer ooiinusa Khatoon v. Ahadoonnissa Kha- 
toon (2), Sir J. Coi^viLE. — The Regulations of 1793 referred 
to seem only to apply in respect of estates' of which possession 
has been taken by the Court of Wards. The disqualified persons 
under the Regulations are owners of the estates of which the Court 

of Wards has taken charge. Here tlie minor was not under the 

Cohrt of ’Wards. We cannot extend positive law by analogy 
or parity of reasoniog. Moreover, Reg. X only says that m\ 
adoption the minor shall not be valid. Does that prevent his 
giving a valid authority to adopt?] I would say a. fortiori it 
does. [Sir J. Colyile. — T here may be reasons why a minor 

(1) 15 B. L. R., 83 ; S. C,, L. R., 2 Iiid, Ap., 169. 

(2) 15 B. L. i:l., 81 ; S. 0., L. R., 2 Ind. Ap., 108. 
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iS'S should not be himself allowed to adopt, whioh would not extend 
J^jiooNA to his giving a power to another.] It is submitted that no 
V. person can give a power to another to do that which he cannot do 
himself. Ihe late Sudder Court held that the Kegulation 

applied as well to a power to adopt, as to an adoption Anund-^ 
moyee Cho'wdrain v. Sheeh Chimder Boy {1)' Smith. - 

The case does not seem to have been argued before the High 
Court 00 the question wliether (xovind Chiindei* was a minor by 
statutory enaetrneot The Judges do not that point 

Tliey consider the question of minority under the Hindu law. 
If it is a question of statutory law, it does not matter whether 
Govind was twelve or seventeen, if he was not eighteen.] The 
Judges of the High Court say that Govind was not of full age. 
An adoption by a minor has no civil See Vjavastha 

Darpana, sec. 521, p. 770, and secs. 206, 207 at pp. 396, 397. 


Mr. J. D. Bell for the respondent.— There can be no 
argument from analogy in respect of statutory ^ 

of 1793 only applies where the minor is under the Court 
of Wards. In Bengal a Hindu who has attained fifteen years 
of age has an uncontrolled jiower to adopt '— Naraiu 
Lahooree v. Saroda Soondtiree Dabee (2), But it a guardian’s 
consent were necessary, the evidence is that it was given. The 
question of minority does not however really arise in the case. 
If Govind Chuiuler was only twelve years of age, the defend- 
ant’s case was false from the beginning, 

Mr. Doyne replied. 

Their Loedships’ judgment was delivered by 


SiE .J* CoLTiLE. —--This is ■ an a[>p6al against tlie deciee ,o| 
the High Court of Calcutta, which, reversing decree of the 
Subordinate Judge of Zilla Eajshahye, dismissed the plaintiff’s 
suit 

The suit was brought by a Hindu widow, Jumooiia Dassya, 
against her daughter-in-law, Bamasoondari who was 

sued in her own right, and also as the guardian of Giris 


(1) S. D. A., 1855, p. 218. 


(2) 15 W. E., 548. 
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Cluinder Mozoomdar, whom she Ivacl adopted under an authority 
alleged to have been executed hj her deceased husbaiid. The 
object of tlie suifc^ which may be taken to be a suit between 
Jumoona Dassya and the infant adopted, was to set aside that 
adoption, and to have it declared invalid. Jumoona wuis the 
widow of Guru Pershad, who died in the year 1851. He left^ 
besides Iiis widow, two sons, Govind Chinnier and Gopal 
Chunder, and three daughters. On his death-bed he executed 
a wasiutnamah, the eifect of whicli was to constitute his widow 
the guardian of the two sons, and manager of his property 
during their minorities, with a direction that, on their attaining 
majority, the elder slioiild take a iiine»anna share, and the 
younger only a seven-anna share of his estate, Govind 
Chunder, the eldest son, died in the year 1853. He had, 
according to the custom of Hindus, been married in his father’s 
lifetime, whilst yet a child of tender years, to another child 
some years younger than himself. It is alleged on the part of 
the defendants that on his death-bed, the day before his death, 
he executed a document authorising his widow to adopt a son ; 
and the truth of this allegation is the principal question in the 
cause. 

If tlie adoption stands good, the adopted son is not only 
entitled as actual possessor to the share of Govind Chunder, 
his adoptive father, but upon the death of Jumoona, will, if 
then living, become entitled to take the share of the other 
brother, wlio died unmarried, and wliilst still a child, in prefer- 
ence to the sisters of his father. On the other hand, if the 
adoption is invalid, Jumoona, if she survives Bamasoondari, wdll 
become entitled on the death of the latter to the share of her 
eldest son. This contingent interest is the only loans standi 
which she has in the present suit ; altliough the desire to 
strengthen the future and contingent claims of her daughters 
may have been an additional motive for bringing it. 

Various questions were raised in the suit which are now of 
no moment. The only substantial issues are, first, whether 
Govind Chunder did execute the alleged authority to adopt ; 
and, secondly, if he did so, whether he was by reason of his age 
capable of executing such a document. 
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Their Lonli^hips tluiik it will be <lesirable^ in flie iirat place^ 
io come to a clear conclusion upon a quesrion which has been 
very uuich disputed in the cause, nauieij", the nge of Govind 
Chuiuler afc the time of his death, because it is one wifich hears 
upon both the issues to be now determined. It bears of course 
directly upon the bitter of them, and it bears indirectly upon 
the former, inasmuch as the older Goviud Ch under was, the 
more probable is it that he would desire to execute such a 
document as that in question. 

The contention in the present suit is, that althougli Bama- 
sooudari was, at the time of lier husband’s death, II or 12 years 
old, he was only between 13 and 14; that there was not a 
difference of move than two years between them. That tliere 
can he any doubt now as to the age of Bamasoondari, is, their 
Lordships thinks, impossible. (After stating an admission of 
Jumooiia that there was a difference of about ff)ur years 
between the age of Bamasoondari and that of her husband, his 
Lordship continued:) The question of Bamasoondari’s age was 
solemnly tried and determined between her and her mother- 
in-law ill the suit of 1860. The horoscope of Bamasoondari 
was then produced, and the finding of the Judge made 
it perfectly clear that she must have been, at ber luisbaud’s 
death, of the age of 11 or 12 years. The result of that suit, 
no doubt, lias been the co7isen,ms of the witnes.ses on both sides 
in the present suit as to the age of Bamasoondari. But the 
effect of the admission of Jumoona remains, and there is no 
reason why w^e should come to any conclusion other than that 
the difference of age between Bamasoondari and her husband 
was that which was originally stated. Tlieir Lordships, more- 
over, think there is great force in the observations of 
Kemp, J., a Judge admittedly of large experience as to 
native usages and customs upon tliis point. He thinks that 
Hindu marriages are usually arranged so that there is a 
difference considerably more than one or two years between the 
age of the husband and wife ; and their Lordships think this is 
probable and reasonable. Tiie foundation upon which marriages 
between infants, which so many philosophical Hindus consider 
one of the most objectionable of their customs, are supported. 
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is tbe religious obligation which is supposed to lie upon parents 
of providing for their daughter, so soon as she is matura viro, a 
husband capable of procreating children ; the custom being 
that when that period arrives, tlie infant wife permanently i 
quits her father’s house, to which she had returned after the 
celebration of the marriage ceremony, for that of her husband. 
Therefore, it is to be expected, both for physical and moral 
reasons, that marriages should be arranged so that the husband, 
when called upon to receive his wife for permanent cohabitation, 
should have attained the full age of adolescence, and also 
the age which the law fixes as that of discretion. 

Their Lordships, therefore, upon the evidence, have no 
difficulty in coming to the conclusion that Govind Chuiider was, 
at the time of his death, of the age of 15 or 16, and, therefore, 
of an age wliich, according to the law prevalent in Bengal, is 
to be regarded as the age of discretion. 

(His Lordship then examined the evidence bearing on the 
execution of the authority to adopt, the conclusion being that 
the decision of the High Court was not to be disturbed. He 
then continued) : — 

The only remaining point is that taken by Mr. Dojne, to 
the effect that although Govind Chunder may have been of 
the age of discretion according to the Hindu law as prevailing 
in Bengal, lie was still a minor under the 2nd section of 
lieg. XXVI of 1793, and that under the 33rd section of 
the prior Beg. X of 1793 he could not make the adoption 
without the coiisent of his guardian. The last-mentioned 
enactment prohibits a disqualified proprietor from, making an 
adoption, except with the saoction of the Court of Wards ; and 
it has been determined by the Sadder Court in the case cited, 
Annndmoyee Chotvdram v, Sheeb Chunder Boy (1), a case 
wliich afterwards came here, though not on the same point (2), 
that the prohibition applies equally to an authority to adopt 
and to an actual a(lo[)ti()n. But the words of the 33rd sec- 
tion of Beg, X of 1793 would seem to confine its operation 
to persons who are under the guardianship of the Court 
of Wards. And we have the judgment of Mitter, J.^ to 
(1) S. D. A., 1855, p. 218. (2) See 9 Moore’s I A., 287, 
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the eifect that where a iniuor is not under the Court oi 
■Wards, but has attained years of discretion according to the 
Hindu law, he is capable of executing such an iustruinent as 

tliis Rajeiidro Narain Lahooreev. Saroda Soonduree. Dabee (1). 

If then tlie case actually turned upon this point, their Lordships’ 
opinion would have been that Govind Chuuder was not incapa- 
citated from executing this instrument by reason of his not 
having attained the age of 18 years. If however, the consent 
of Juniooua was, as their Lordships think they must take it to 
have been, given to the execution of the instrument, the parti- 
cular objection thus taken by Mr. Doyne would not arise. 

Their Lordships have dealt w'ith this case as it the question 
were one fairly open for trial between the parties. Tiiey give 
no opinion as to what the eflFect of a decree in such a suit may 
be, wlietlier one iu favour of the adoption is binding against 
any reversioner except tiie plaintiff, or whether, on the other 
liand, a decision adverse to the adoption would bind the adopted 
son as between himself and anybody except the plaintiff. All 
their Lordships can do on the present occasion is to say that 
Jumoona has not made out her right to have this adoption 
declared invalid, and they must humbly advise Her Alajest.y to 
affirm the judgment under appeal, and to dismiss this appeal 

'With costs., 

Appml dismissed. 

Agent for the appellant: Mr. T. L. JJ iisoii. 

Agents for the respondent: Messrs. Nickiasoit, Frail and 
Nickiuson. 


(1) J5W. E., 548. 
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APPELLATE CIVIL. 

Before Mr, Justice L. S. Jackson mid Mr, Justice McDonelL 

LOKENATII GEIOSE (one of the Defendants) JUGOBUJSTDHOO 
KOY (Plaintiff).’^^ 

Lessor and Lessee — Lease granted while Lessor is out of Possessmi — Rights 
of Lessee — Suit for Possessmi, 

A transfer of property, of wlilcli the transferor is not at the time of the 
transfer in possession, is not ipso facto void. 

Where u patiiidar, while out of possession of the patni estate, granted a 
durpatni thereof, held that the dur-patnidar’s suit against third persons, who 
were in possession of the estate, to recover possession would lie, it appearing 
that the plaintiff had paid an adequate consideration for the durpatni, and 
that tlie durpatni potta was not evidence of a contract to he performed 
in future on the happening of a certain contingency, or that if it were so 
that the plaintiff had done all he was bound to do to entitle him to specific 
performance of the agreement by the patnidar. 

The plaintiff sued for a declaration of bis durpatni and char- 
patni rights in certain estates and for possession. He alleged 
that he had obtained in 1278 (1871) a durpatni of an 8-anna 
share in the properties mentioned in the plaint from Grrish Naraiii 
lioj and Mohendro N arain Roy, the heirs of Bykiint Hath Roy, 
the patnidar of the said share; that he afterwards graiited a 
sepatni of one of the estates to one Krishto Bullubh Roy and 
again took from the latter a ohar-patni; and that, on attempting 
to take possession of the estates, he was opposed by the defend- 
ants. 

The defendant's contended, amongst other things, that the 
ikrar of 1278 from Grish Harain Roy and Mohendro Narain 
Roy in the plaintiff's favor showed that the plaintiff’s title had 
not become complete and that neither Bykunfc Nath Roy nor 
his heirs Crrisli Narain and Mohendro Haraiii were ever the 
owners of the patni or in possession thereof, and that the 
plaintiff had never obtained possession of the estates granted in 
durpatni. 

* Regular Appeal, No. 211 of 1874, agaiusfc a decree of the Subordinate 
Judge of Ziila Moorshedabad, dated the 30th of June 1874. 
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The original ikrar ofM278 wasBOfc forthcoming, l}ut ii copy 
was put in evidence which, so far as material, was avS follows: — 

I shall pay rent for the durpatiii mehal from the date 
on which I shall get possession thereof, and wdtliin one month 
from the date of my obtaining possession, I shall pay the 
balance of the eonsicleratiou money for which I have given a 
bond. If I fail herein, I shall pay with interest at the rate 
of one per cent, per month. If from any cause the crops of 
the entire mehal or of any portion of it are injured in the 
future, I shall get back from you with interest at the rate of 
one per cent, per month consideration money in proportion to 
the injury which my interest will suffer, and you will also grant 
an abatement of rent in that proportion, 

2?ul From this time I sliall pay out of the amount due 
to tlie zemindar whatever you have to pay into the Collectorate 
under assignment regarding the zemindar’s sudder rent as per 
towji of the mehals mentioned in tlie patni-potta and the profit 
■which after deducting the same, you have to pay to the zemin- 
dar. If I do not get possession of the durpatni mehals at 
jiresent, you will pay me the rent which will be paid to the 
Collectorate and the zemindar during the said period of dis- 
possevssion, with interest at one per cent, per month from the 
amount which you will receive from other parties on account 
of wasilat for the period tlint I may be out of possession in 
my durpatni time. If that be deficient you will pay me your- 
selves. After deducting from the said durpatni rent the Col- 
lectorate rent of Es. 5,223-5-5 and the zemindar’s profit of 
Es. 2,731-10-7 mentioned above, which I shall pay from the 
date on wdiich I shall get possession of the entire mehal, I sliall 
go on paying you the remaining jirofit of Es. 1,100. If I fail 
to pay the Collectorate and zemindar’s rent, ami the mehal 
is consequently sold by auction, I shall be responsible for the 
loss or damages which will result therefrom. 

If for obtaining possession of this property I or you 
have to institute any suit iu the Court or in the Collectorate, 
I shall pay the amount of costs and you will pay rne that 
amoimt. If the suit is decreed you will receive tlie costs which 
will be stated in the decree and the wasilat for the period of 
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<lis|>ossession, and if it is dismissed you will pay the costs which 3.^76 


will be incurred by the opposite party and there will be no con- 
cern with me.” 

. , , ■ ^ ^ ■ ' ' JUGOBUNDHOO' 

1 he plaintiff paid the coDsideration for the durpatni partly 


in costs and partly by a bond, the due date of which had not 
arrived when this suit was brought. 

It was admitted on the part of the plaintiff that Grish Narain 
lloy and Mohendro Narain Koy were not in possession when 
tliey granted the durpatni. 

The first issue tried by the Subordinate Judge, and the only 
issue material for the purpose of this report, was whether under 
the terms of the ikrar executed by Grish Narain and Mohendro 
Naraiii in favour of the plaintiff the plaintiff’s suit for possession 
would lie. This issue he decided iu the plaintiff’s favour, hold- 
ing that tlie rulings cited by the defendant, tu>., Raja Sahib Prah- 
lad Sen v. Budhu Singh (1) and Ranee Bhohosoo'iidree Dasseah 
Y. IssiiT ChuYtder Dutt (2) did not apply, the facts of the present 
case being quite dissimilar, and that he considered the eases of 
Fran Kristo Dey v. Bissnmbhnr Sen (3) and Tai^a Soonderry 
Dehya v. Shama Soonderry Dehya (4) to be authority for tlie 
position that a transfer by one who has a right of possession^ 
but who is not in possession, is not void on that account, and that 
in the present case there was no suggestion even that the plain- 
tiff luid not done all lie was bound to do, and, as he had been 
distinctly empowered b 3 ^his lessor to sue alone, that the transfer 
to him was complete, and that the present suit would lie. Hav- 
ing also decided the otlier issues iu the plaintiff’s favor lie gave 
him a decree for possession of the half share of the several 
mehals. From this decision the principal defendant appealed. 

Baboos Gopal Lai M'itter and Lucky Churn Bose for the 
appellant. 

Baboos Moliiny Mohtin Eoy^ Gooroodoss Banerjee^ and 
Eishory Moltun .Roy for the respondent. 

(1) 2B.L. Ill at p. 117; 

a C., 1*2 Moore’s I A., 275 at p. 307. 

(2) 11 B. L.K., 36, 


(3) II W. R,, 81. 

(4) 4 W. E., 58. 
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V yS::; 1876 Tlie arguments raised and the cases cited appear in tlie judg- 

LoKKNATit nieut of the Court which was delivered by 

Ghose ■ 

JuGOBUKDHoo J^OKSON, J* (who, after stating the facts and the holding 
of the Subordinate «fudge on the first issue tried as above, and 
briefly stating the findings on tlie other issues^ continued): — ^ 
In appeal the first point argued was that the Subordinate 
Judge ought to have dismissed the plaintiff’s case on the 
strengtli of the Privy Council Eulings cited by tlie (defendant) 
appellant Great stress was laid upon the fact that Grish 
Narain and Mohendro Naraiii were admittedly not in posses- 
sion at the time they granted the lease, which formed the basis 
of the plaintiff’s claim, and it was pointed out that the ikrar, 
dated 17 th Assar 1278, clearly sliowed that the full payment 
of the consideration was contingent on the result of this litiga- 
tion, and tiiat thus the suit was eminently a speculative one. 
The rulings cited by the (defendant) appellant before the 
Subordinate Judge as well as Tara Soondaree Choivdhraiu 
V. The Collector of Mymensingh ('I), Tam Khelaioun Singh 
V. Miissamut Oitdh Kooer (2), Boodkiin Singh v. Mnssamxit 
Liiteefim (3J, and Bishonath Deg Tog v. Chxmdex^ Molmn Diitt 
\ Biswas (4), nvere referred to in support of the appellant’s 

contention. Now the ruling in T'ara Soondnree Chotadhraiu 
Y, The Collector of 3Igmensiiig (1) only shows that wdiere the 
vendor was a defendant in the suit, and the agreement was 
only to sell as much as was recovered, the suit could not be 
maintained as contrary to public policy. In the ruling in Ram 
Eheia-witii Singh v. JShissamut Oiidh Kooer (2), the principle 
laid down was that wherever a party executed a deed of sale 
of property not in liis possession, this should be held to be 
only a contract to sell. In Bhoodhun Singh v» rMmsammt 
Ltdeefim (3), it was ruled that an assignee of property is not 
entitled to recover against his assignor, on the footing of a 
champertoiis contract, and that an assignee of property, whose 
assignor was not in possession when the assignment was made 

(1) J3 B, L. R., 495. (3) 22 W. R,, 535. 
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can only recover even from the luiiuls of third persons, upon 
showing that he should have a right to enforce specific per- 
formance of his contract against his assignor, if the property- 
ware to come back to the hands of the assignor. The ruling in 
Buhonath Dcy Roy v. Chrnider Mohitn Diitt Biswas (I), lays 
down the proposition that alleged purchasers whose vendors 
were not in possession^ and who pay nothing for what is said 
to have been sold to them, are not competent to maintain a suit 
for possession of the property in dispute. The ruling in Rajah 
Sahib Praliiad Sen v. Budhu Sing (2) has been fully discussed 
by the Subordinate Judge. 

None of these rulings in our opinion apply to the present case. 
The present case was not brought for the specific performance 
of a contract, and there is nothing to show that the plaintiff has 
not performed his part of the contract. The contract may be a 
speculative one, but there is nothing to show that the plain tijT 
purchased at a sum below the value of the thing sold. Tlie 
stipulation in the ikrar, regarding the refusal of part of the 
consideration money in case of loss of the thing sold tends to 
show that the price paid was adequate. There is nothing in 
the present case to show that the durpatni potta was evidence 
of a eontraot to be performed in future on the happening of a 
certain contingency, or that if it were so that the plaintiff has 
not done all he was bound to do, if a suit for the specific per- 
formance of the contract were brought. The ikrar in the 
present case shows that the transfer was in substance complete. 
The warranty clause at the end of the first paragraph sliows not 
only that the consideration money was paid, but that under 
certain contingencies it would be refuiided. 

In none of the cases relied on by the appellant has it been 
held that a transfer of property of which the transferor is not 
at the time of such transfer in possession would be ipso facto 
void. 

The rulings in Bikan Singh v. Mussaiiiat Parhuttg Kooer (3) 
Chedambana Clietty v. Renja Krishna 3Iuthu Vira Pnchanja 

(2) 2 B. L. R., P. C., Ill ; S. 0., 
12 Moore’s I» A., 275, 


(1) 23 W. R., 165. 
(8) 22 W. R., 90. 
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Naiker ( 1)5 and Gungalmri'y Nimdee v. Eaghnhram Nundee ( 2 ) 
point to a contrary conclusioiu lu the fircit of these cases it 
was ruied that where a conveyance of property was made by 
a person who Iiad been in possession and enjoyment for 
years before, and he was wrongfully ousted, the conveyance 
gave a right to sue for immediate possession. In the second 
the Lords of tlie Judicial Committee of the Privy Couiicil 
pointed out that the statute of champerty has no effect in 
the mofiissil of India ; they held that the true principle ivas 
that stated by Sir Barnes Peacock, viz,^ that the Courts in 
India administering justice in accordance to the broad principles 
of equity and good conscience, will consider whether the trans- 
taction is merely the acquisition of an interest in the subject 
of litigation bo7id fide entered into, or whether it is au unfair or 
illegltiniate transaction got up merely for the purpose of spoil 
or of litigation, and carried on for corrupt or other improper 
motives. 

In the third the ruling was still stronger ; there it was dis- 
tinctly lield that delivery was not necessary to complete the 
title of the vendee ; further that this ivas the general rule in 
India, and that under the Hindu law a ivell defined usage 
acquires the force of law. Considering, therefore, that the latter 
rulings support the view taken by the Soborilinate Judge, we 
hold that in the present case the plaintiff’ had a right to bring 
the suit. 

(His Lordship after deciding the remaining issues in the 
plaintiff’s favour dismissed the appeal with costs). 

Appeal df.s7nissed» 


(1) 13 B. L. R,, m 


(2) 1,4 11 L. R-,,S07. 
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THE I\IAYOR OF LYONS (Pr?TiTiop!ER) v. THE ADVOCATE- 
GENERAL OF BENGAL ani> others. 

[On appeal from the High Court of Judicature at Fort 'William in Bengal.] 
Chariiahle Gift — Failure of Object — Cyjy^'cs Peifoi'inance. 

The doctrine of cypres as applied to charities rests on the view that charity 
in the abstract is the substance of the gift, and the particular disposition 
merely the mode^ so that in the eye of the Court, the gift, notwithstanding 
the particular disposition may not be capable of execution, subsists as a 
legacy which never fails and cannot lapse. 

It cannot be laid down as a general principle that the cypres doctrine is 
displaced where the residuary bequest is to a charity, or that among charities 
there is anything analogous to the benefit of survivorship, since cases may 
easily be supposed where the charitable object of the residuary clause is so 
limited in its scope, or requires so small an amount to satisfy it, that it. would 
be absurd to allow a large fund bequeathed to a particular charity to fall into 
it,'. 

On the failure of a specific charitable bequest, jurisdiction arises to act on 
the cypw doctrine, whether the residue be given in charity or not, unless 
npt>n the construction of the will a direction can be implied that the bequest 
if it fails should go to the residue. 

In applying the cypres doctrine, regard may be had to the other objects of 
the testator’s bounty, but primary consideration is to be given to the gift 
which has failed, and to a search for objects akin to it. The character of 
a cdiariry as being for the relief of misery in a particular locality may guide 
the Court in framing a cypres scheme to benefit that locality. 

Unless the cypres scheme framed by the lower Court be plainly wrong, a 
Court of Appeal should not interfere with it. 

Appical from an order of tlie Higli Court at Calcutta (Kemp 
and Pontifex, JJ.), dated the 10th September 1873, and made 
in certain causes instituted for the purpose of administering the 
trusts of the will of General Claude Martin. 

General Claude IMartiu was a Major-General in tlm service of 
the Honorable East India Company, and a native of Lyons iu 

Present J. W. Colvile, Sir B. Fisacock, Sir M. E. Smith, and , 
Sir II. Collier. 
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1876 France, He died at Lucknow, in the territories of the King of 
Tiik Mayo it Glide, in the East Indies, on the 30th September 1800, leaving 
oi. l^ons ^ 2st January of that year, and being then 

Aoyocatk possessed of personal property to a large amount and also of 
houses and lands in Calcutta and other parts of India. 

The said will contained, among others, the following disposi- 
tions : — A gift of Rs. 5,000 per annum for the release of 
prisoners for debt in Calcutta, and a gift of Rs. 1,000 per 
annum for the relief of such prisoners: a similar gift of 
Rs. 4,000 per annum for the liberation of poor prisoners in 
Lyons: a like gift of Rs. 4,000 per annum to liberate 
prisoners for debt in Lucknow : three bequests to found charities 
at Calcutta, at Lyons, and at Lucknow, respectively : and a 
gift of the residue equally between the said tliree charities. 
With reference to the gift in favor of the Lucknow prisoners, 
the will directed that if it should fail the fund should remain 
to the estate. l!so similar direction wuis given in respect of the 
gifts in behalf of the Calcutta or Lyons prisoners. The articles 
of the will in which these dispositions are contained are set forth 
in their Lordships’ judgment. The 28th Article contains the 
bequest for the release and relief of prisoners in Calcutta, iu 
reference to which the question involved iu this appeal has arisen. 

On the 3rd August 1865 a petition was presented to the 
High Court by the Advocate-General of Bengal, in which it 
was stated that the bequest to prisoners in Calcutta had become 
obsolete, and had not been acted upon for a considerable time 
by reason of the change iu the law relating to imprisonment 
for debt, and that a fund of Rs. 3,50,000 had accumulated, and 
a scheme was proposed for the application of such accumulated 
funds. The scheme was subsequently adopted by the Court, 
and an order passed confirming it on 2nd March 1866. The 
order now on appeal was made in a petition from the Mayor of 
Lyons presented to the High Court on 30th June 1873 which 
prayed, among other things, for a declaration that the bequest 
in clause 28 of the will had failed, and that the sums standing 
to the credit of the accounts for the release and relief of pri- 
soners under the order of 2nd March 1866 fell into and formed 
part of the residue of the testator’s estate. 
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The petition of the Mayor of Lyons came on to be heard 
before the High Court, and by the order made on the said 
petition on the lOth of September 1873, it was among other 
things ordered that the prayer of the petition of the Mayor 
of Lyons, so far as it related to the bequest in Article 28 of 
the will of tlie said testator, be refused, and it was declared that 
tlie charitable gift in the 28th Article of the said will was an 
absolute charitable gift capable of beinor applied and 

that the Mayor of Lyons, as one of the residuary legatees under 
the said will, was not entitled to any part of the trust funds 
api>ropriated to such gift. 

The grounds, on which the Judges of the High Court pro- 
ceeded in passing this order, are thus stated in their judgment : — 
The contention of the Mayor of Lyons before us by his Counsel, 
Mr. Goodere, was that under the bequest in Article 28 of the will, the 
cliaritable intent of the testator was particular and not general, and 
that the particular object having failed by the virtual abolition of 
imprisonment for debt, the subject of the bequest fell into the residue. 
As authorities for this contention, Mr. Goodeve cited the cases of 
which Cherry Y, Mott {!') IS i\iQ leading authority, and the principle 
of which cases has lately been approved of by the present Lord 
Chancellor in the case of Climiberlayne v. Broclcett (2). But we 
are of opinion that in the bequest in Article 28, the charitable intent 
of the testator was general and absolute, and tliat the specification of 
imprisonment attached to it and which, from an altered state of cir- 
cumstances brought about by changes in the law ■which the testator 
did not foresee, and by the practical abolition of imprisonment for 
debt, no longer applies, was merely intended as a convenient badge 
of description to discover the most necessitous of a large class, viz,, 
the honest poor of Calcutta, but we think such intention cannot fail 
while that class of objects continues to exist. 

We should have been of this opinion even if the case had been 
untouched by authority, but in fact it is amply covered by authority. 
There is the well-known case of 21ie Attorney-General v. The /ro??.- 
(8), which was reported in several stages. In that 
case the charitable gift was for the redemption of Christian captives 
in Barbary, a gift whicli wholly failed because, by the events which 

(1) 1 My. & Or., 1-23. (2) L. R., 8 Oh. Ap., 206. 

(3) 2 My. & K., 576 ; 1 Cr. & Ph., 208 ; 10 Ci. k F., 908. 
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Lad liappened since the death of the testator, there were no such 
captives for whose benefit it could be bestowed, and notwithstanding 
that it was held that the fund was dedicated generally to charity, and 
that it could be applied cypres. 

Again in the case Ex parte Governors of CImsfs Hospital (1), 
the Attorney-Greneral in England had applied to the Court for the 
settlement of a scheme, with respect to several charitable funds which 
were vested in the Corporation of London, and thirty-six other sets of 
trustees being city companies, churchwardens, and overseers of parishes 
and others, who nearly all appeared and opposed the application. The 
object of these charities, was the relief of poor prisoners for debt. 
The charities had been founded at difiereiit times in the course of the 
17tli and IStli centuries with an income amounting in the aggregate 
to £2670 a-year. At the time the Attorney-Ueneral applied to the 
Court, the funds were either accumulated by the trustees or applied 
by them to purposes which they considered cyprh to the original 
gifts. Ill that case Vice-Chancellor Bacon held, and his opinion was 
confirmed by the Court of Appeal, that the gifts were absolute chari- 
table gift and that they could be applied cypres. 

We therefore think that the charitable gift in the 28th Clause of the 
will was an absolute charitable gift capable of being applied cypres^ 
and consequently that the Mayor of Lyons, as one of the residuary 
legatees under the will, has no claim whatever to any part of the trust 
funds appropriated to such gift. But the Mayor of Lyons has further 
objected that notice of the proceedings of 1865 ought to have been 
given to him as one of the residuary legatees, to which I am by no 
means disposed to assent ; and it lias been argued on his behalf that if 
notice ought to have been given to him, he is entitled now to reopen 
the matter and to show that the application of the prisoners’ funds 
authorized by the order of 1866 was not properly cyprh. I think 
it clear that lie cannot do so under the present petition, which prays 
that those funds should be dealt with and divided as residue ; nor do 
I hold out to him any hopes of success if he should apply under a 
difierently framed petition, because it seems to me and also to my 
learned colleague that if the scdiemo wliicli was couiirmed in March 
1866 could by any possibility be reopened at all, the terms on whicli 
it would be reopened would be that the application of the whole of 
these funds should be confined to the city of Calcutta, The gift 
was for the benefit and for the release from prison of poor debtors in 
(i; L. li, 8Gh. Ap., 199. 
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Calcutta, amongst wliom poor officers and otlier military men were to 
be preferred ; tliat class of persons still continues to exist, althougli 
imprisomneut for debt lias been virtually done away with ; and we 
are boili of opinion that if any alteration could be made in the scheme, 
no benefit would result to the Mayor of Lyons. 

After reading the remarks of Bacon, V.O., in the case of the 
Goveniors of Chrisfs Hospital after it left the Appeal Court and 
came before him for coufirniation of the scheme proposed by the 
Attorn ey-G-eneral, the learned Judge continued : — “ It seems to me 
that if the scheme of 1866 could possibly be reopened, these observa- 
tions would be very pertinent, to any otlier applications of the funds; 
and, if these observations are pertinent, it is clear that the Mayor of 
Lyons would have no claim to any portion of the funds which were by 
tlie testator dedicated to the honest poor of Calcutta. We, therefore, 
think that with respect to these funds, the petition of the Mayor of 
Lyons wholly fails'’ (1). 

Against the order passed by the High Court in so far as it 
relates to the bequest in Article 28 of the testator’s will, the 
Mayor of Lyons brought the present appeal to Her Majesty in 
Council. 

Mr. Coivie^ Q.C., and Mr. Hemming^ Q.O., foiv the appel- 
lant : — Where the residuary bequest is to a charity, the doctrine 
of cgprh disposition of charitable legacies is inapplicable. The 
object of the doctrine is to save for charity what otherwise would 
be taken from charity : see Jarman on Wills, Vol. I, pp. 223, 
224, and see the cases of Moggridge v. Thaclnoell (2) ^ and Carp 
V. Abbott (3). Where the residuary bequest is to a charity, 
there is no occasion to have recourse to cgprcs. It cannot be 
applied to take from a charity contemplated by the testator, 
and to give to another charity which he did not contemplate. 
There is no instance of such a case. 

The cyprh doctrine does not. apply in the present case by 
reason of the special provisions of the will. The broad object 
of the testator was to found three charitable institutions or 
Colleges at Lucknow, Calcutta, and Lyons, and to make these 

(I) L. R., 16 Eq., 129, see pp. 146, 147, 148, & 149. 

(2) 7 Yes., 36, and 13 Ves.„416. (3) 7 Yes., 490. 
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tlie principal objects of his bounty. The testator did Bot con- 
template the |)ossibiIity of lus bequest in fa%mr of poor debtors 
in Calcutta failing from default of objects ; btit liad he done so^ 
it may be presumed that he would have provided, as he did in 
the similar bequest to poor prisonei's at Lucknow, that in case 
of failure the gift sliould remain to the estate, and go to increase 
the funds of the three great charities which he had made resi- 
duary 'legatees. 

The orders passed by the Courts in dealing with the will in 
the previous proceedings arising out of it have determined the 
appellant’s right to share in the fund set free by the failure of 
the bequest to the Calcutta prisoners. This was the effect of 
tlie general declaration as to the disposition of the surplus funds 
among the three colleges, made by the decree of the Supreme 
Court of the 23rd February 1832, which was not disturbed on 
appeal, and was afterwards carried out under the decree of the 
same Court, passed on the 31st August 1840, and the siibse- 
qiieiit decree of the 28th February 1849. In the previous 
appeal by the Mayor of Lyons v. llie East Lidia Cont” 
pany (I), tlie Judicial Committee !iad to consider whether the 
gift to found tlie College at Lucknow could be carried into 
effect, and, if not, wliat was to be done with the fund left for 
that purpose. In delivering their Lordships’ judgment, Lord 
Brougham said that on the authority of the cases of Attor-' 
ney-^ General v. Bishop of Lhmdaff {2)^ and Attorney-- General v. 
The Ironmoiigerd Company (3), ^^it was clear that the other two 
charities must take if the gift failed as regards the third.” 

Assuming that a cyprh application of this fund is admissible, 
tlie actual scheme is an improper one. The bequest was for tlie 
relief and release of poor honest debtors. The scheme is in the 
first })lace for the relief of criminals on their release from jail. 
This is not a purpose akin to the intentions of the testator. 
The scheme then distributes the surplus fund between Calcutta 
and Lucknow. If Lucknow is to share the gift, there is no 
reason why Lyons shonld be excluded. 

(1)1 Moore’s I. A., 175, sec, 290. 

,, <B) 2My, & IL, 576. 


(2) Not reported. 
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Mr. Cotton^ Q-C .5 and Mr. JF. Macnaghten for tlie respoii- 
dents: — Tiie principle of distribution iu the will is to confer two 
kituls of benefit on each of the three towns^ Lucknow, Calcutta 
luid Lyons* Each is to have a school and relief for poor prisoners 
for debt, and the schools are to be the residuary legatees. The 
gift to the Calcutta prisoners having failed, the appellant asks 
that it may be treated as residue, and a share of it given to the 
school at Lyons. He contends that, where the residuary bequest 
is to a charity, the doctrine of cgprh does not apply, since the 
only object of cypres is to save for charity what otherwise would 
be lost to charity. This is an inadequate conception of the 
principle on which the doctrine of cypres rests. Cgprh does not 
direct a performance in accordance with the general intentions of 
the testator, but as nearly as possible in con formity with the nature 
of the particular gift which has been defeated, and it is to be 
applied whether the residuary is a charity or an ordinary 
legatee. On the failure of a charitable gift it does not fall into 
residue unless the will so directs. In the present will there is 
a provision that on the failure of the gift for relief of the Luck- 
now prisoners it shall fall into the residue, but there is no simi- 
lar direction iu respect of the similar gifts to Calcutta and 
Lyons, and no indication of any intention that such should be 
the case. The principle on which the doctrine of cypres rests 
is that expressed by Lord Eldon in tlie cases of Moygridge v. 
Thacktoell (1), and Mills v. Fiunner (2), namely, that where 
a testator has shown that charity is the substance of his gift, 
and a particular disposition merely the mode, the failure of 
the particular mode is not to hinder the substantial gift to 
charity being carried out : see also JEx parte Governors of 
Cdirisfs Hospital {Z). In the present case the testator’s plain 
intention was to give to charity. The case consequently was 
not governed by the rule laid down in Cherry v. (4) and 

Chamherlayne v. Brochett (5), to the effect that where the testa- 
tor has a particular object in view and not a general charitable 
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(lie gift, if its objects fail, will not be applied c?jprh, 
but will fail altogether. 

The appellant’s contention that bis right to a share in the gift 
to the Calcutta prisoners had been determined by previous 
decrees is not supported by the terms of these decrees, which 
did not, in fact, deal with the matters now in questioii. The 
remarks which have been cited from Lord Brougham’s judgment 
in the previous appeal, were not necessary for the decision of 
the case as it then stood. They express the erroneous view 
of the doctrine as to cypres? which Lord Brougham then enter- 
tained, and which he had similarly expressed in the earlier stage 
of the case of the Ironmongers^ Company v. The Attorney-^ 
G€?ieral That view was corrected at a later stage of that 
case (2). The cases of Fish Attorney ’-Genera I (B} ^nd Re 
Ashtou^s Gharity (4) are opposed to the view that cypres will 
not apply where the residuary bequest is to a charity. 

In his petition the appellant claimed as a residuary legatee 
for a lapsed legacy. Assuming that position he has no locus 
standi to ask for a reform of the cypres scheme apjiroved of by 
the High Court. It lias been laid down in the Ironmongers'^ 
case that a Court of Appeal ought not readily to interfere with 
the discretion exercised by the Court below in framing a cypres 
scheme. In the present case there are reasonable grounds 
for limiting the benefit of the scheme to India and excluding 
Lyons,' ■ ■■ 

Mr. Hemming \\\ xe]Aj, 

Their Lordships took time to consider their judgment which 
was delivered by 

Sir M. E. Smith. — Thr questions in tliis appeal arise 
upon one of the bequests in the will of Major-General 
Claude Martin, whereby he gave the annual sums of 5,000 
rupees and 1,000 rupees to be applied respective!}" to tlie dis- 
charge and relief of poor debtors detained in prison in Calcutta. 
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Tlie residue of liis large property tlie testator bequeathed, in the 
special manner more particularly stated hereafter, to increase 
the funds of certain charitable establishments which, by pre- 
vious clauses in his will, he had founded in Calcutta, Luck- 
now, and the City of Lyons, in France. The bequests to poor 
prisoners in Calcutta having failed by reason of the abolition 
of im})risonment for debt, the point to be considered is, whether 
these gifts are to be dealt with by tlie Court upon the princi- 
ple of a cyprh ap})iication of them, or whether, as the appellants 
contend, they fall into the residue, so as to increase the endow- 
ments of the tliree establishments above referred to. 

The testator was a Frenchman, born in Lyons. He entered 
the military service of the East India Company, and attained 
the rank of Major-General. With the sanction of the British 
Government he afterwards took service under the Ruler of 
Oude, and resided at Lucknow, where lie died in September 
1800, The will, dated the 1st January 1800, was composed 
and written by the testator himself iu English, a language 
of which, it appears, he bad only an imperfect knowledge. It 
contait^s numerous bequests, comprised in thirty-four articles 
or clauses, and has been the subject of many suits and much 
litigation. Several questions arising upon it, and notably tine 
question whether the English law relating to aliens had been 
introduced into British Imlia, were determined by this Committee 
on appeal in 1836. Tlie judgment was delivered by Lord 
Brougham, and some passages of it will hereafter be referred to. 
The general history of the suits will be found in Mr, Moore’s 
full report of the case (1). 

By the will in question the testator bequeathed liis prop>erty, 
which he valued at upwards of thirty lakhs of rupees, partly to 
individual legatees, and more largely to various charitable objects. 
The most prominent of the charities were the institutions he 
founded in Lucknow, Calcutta, and Lyons for educational 
and other purposes, his desire being to perpetuate bis memory 
in tliese cities. The purposes are not precisely alike in tbe 
three cities, owing to the different conditions of the countries 
to which they belong. The bequest to Calcutta is found in 
(1) The Mayo7^ of Lyons v. The East India Company^ 1 Moore’s I, A., 175. 
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file 24ih Article of the will ; that to the City of Lyons is 
contaiued in the 25th Article, and is as follows: — 

I give and bequeath the sniii of 200,000 sicca rapees to be deposited 
in the most secure interest fund in the town of Lyons in France, and 
the Magistrates of that town to have it managed under their protection 
and control : that above mentioned sum is to be placed, as I said, in a 
stock or fund bearing interest, that interest is to serve to establish an 
institution for the public beueiit of that town ; and the Academy of 
Lyons are to devise the best institution that can be permanently sup- 
ported with the interest accruing of tlie above named sum ; and, if no 
better, to follow the one devised in the Article 24 as at Lucknow 
the institution to bear the name of Martiniere, and to have an inscription 
made at the house of the institution, mentioning the same title as 
the one of Calcutta, and this institution to be established at the 
Place of St. Pierre, St. Safiirinu being where t have been christened — 
there at that place to buy or build a house for that purpose ; and 
to marry two girls every year, to each 200 livres touriiois, besides 
paying about 100 livres for the marriage ami feast of each of those w'ho 
married : or if the institution, such as the Lucknow one, educating a 
certain number of boys and girls, tlien they are to liave a sermon and a 
dinner for the school-boys and those that are uiarried, and tliey are to 
drink a toast in memory of the institutor; and a medal is to be given 
of the value of 50 livres, with a premium in cash or in kind, to be 
about 200 livres, to the boy or girl tliat lias been the most virtuous, 
and behaved better during the course of the year ; and also to have a 
premium of the value of 100 livres for the second that behave better, 
and also a third premium of about 60 livres for the third that behave 
better. I am in hope that the Magistrate of the town will pi*otect the 
institution ; and in case the sum above allowed of 200,000 sicca 
rupees is not sufficient for a proper interest to support the institution, 
and buying or building the house, then I give and bequeath an additional 
sum of 50,000 sicca rupees, making 250,000 sicca rupees. One of my 
male relations residing at Lyons may be made administrator or executor, 
joined with any one appointed by the Magistrate to be manager of the 
said institution; and these managers arc to have an economical com- 
mission for their trouble, taken from the interest of the sum 
above mentioned. I also give and bequeath the sum of 4,000 sicca 
rupees to be paid to the. Magistrates of the town of Lyons for to liberate 
from the pirison so many prisoners as it may extend, such that are 
detained for small debt,; and this, liberation is to be made the day of 
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month I died, as that the remembrance of the donor may be known, 
and my name, Major-General Martin, is the institiitor ; and as giTen 
and bequeathed the sum of 4,000 sicca rupees for to liberate some poor 
prisoners as far as that sum. can aflford it* This I mention to have it 
made known, as that if neglected, that some charitable men may acquaint 
the Magistrate of the town of Lyons, as that they might oblige my 
executor, administrator, or assigns, to pay the same above said, and be 
more regular in their payments.” 

It is to be observed that this 25th Article contains the gift of 
an anuiial sum of 4,000 rupees to be paid to the Magistrates of 
Lyons to liberate poor prisoners detained for debt. 

The analogous gift in favor of poor prisoners in Calcutta, 
which forms the subject of the present appeal, is not in like 
maimer included in Article 24, containing the principal bequest 
to that city, but is found in a separate article (the 28th), which 
is as follows : — 

I give and bequeath the sum of 5,000 sicca rupees to * be paid 
annually to the Magistrate, or Supreme Court of Calcutta, or to Govern- 
ment. This sum is to serve to pay the debt of some poor honest 
debtor detained in jail for small sum, and to pay as many small debt and 
liberate as many debtor as the sum can extend. This liberation is to 
be made the day and month I died as a commemoration of the donor; 
and as being a soldier, I would wish to prefer liberating any poor 
ojGficers or other military men detained for small debt preferable to any 
other. And I also give and bequeath the sum of 1,000 sicca rupees 
to be paid yearly, and to make a distribution of it to the poor prisoners 
remaining in jail on the same day as the one mentioned above, both 
sums making 6,000 rupees every year.” 

The material part of the 33rd Article, which contains what 
may be treated as a residuary disposition, is in the following 
terms-:—. ■ ■ , 

After all accounts beiiig settled, and sum insured for the interest 
for the payment of the several monthly pensions, and the several pay- 
ment of gift and others, as also the several establishment, if a surplus 
above 100,000^. sterling, or about 10 lacs of sicca rupees, remain of my 
estate, that above surplus of 10 lacs of sicca rupees is to be divided in 
such a manner as to increase the several establishment of Calcutta, at 
Lyons, and Lucknow, as that they may be permanent and exist ior 
ever. Besides the sum allowed for finishing all the building, and other 
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1876 of Constantia House, wliicli I suppose may amount to 200,000 sicca 
Thk/Mayou rupees, I also give and beqiieatli the sum of 100,000 >sicca rupees for 
'i’. * the support of the college and other school, to be regulated as the Cal- 
ADYooVric ciitta establishment, as per Article 24, as also as the establishment at 
Article 25, the gift for the poor of Lucknow, to be conducted as 
mentioned in Article 28. I also give and bequeath the sum of 4,000 
sicca rupees to be paid annually for to liberate as many prisoners for 
debt at Lucknow as it may extend, and if none, then that sum is to 
remain to the estate ; any sum remaining is to be placed at interest for 
to accumulate, and improve the several establishment and concern of 
Indigo.” 

This article, it may here be remarked^ comprises a gift of 
4,000 rupees, to be paid annually to liberate poor prisoners for 
debt at Lucknow, but with a direction, that ‘‘^if none, that 
sum is to remain to the estate.” 

Without going into the details of the suits, it will be conve- 
nient to refer generally to the proceedings relating to the fund 
now in dispute. 

It appears that by an order of the Supreme Court of Judi- 
cature at Fort William of the 11th November 1802 made in 
the cause of Uvedale v. Palmer ^ a scheme which had been 
settled by the Master for the administration of the charities for 
the release and relief of poor prisoners at Calcutta %vas con- 
jSrmed by the Court, and funds to satisfy these charities were, 
by orders of the Court, transferred to the credit of two accounts 
entitled respectively, Distribution of General Claude Martin’s 
Fund for the Heiease of Prisoners,” and Distribution of 
General Claude Martin’s Fund for the Relief of Prisoners.” 

The above orders are not found in the Record, but tlieir 
existence was admitted by the Counsel, and the substance of 
them is stated in the petition of the Officiating Advocate- 
General of the 3rd August 1865, and in a previous decree of 
the 3Ist August 1840. It also appears that the income of tliese 
funds, in excess of what was required for poor prisoners, had 
accumulated, and at the date of the petition of the Advocate- 
General above referred to, the fund amounted in the aggregate 
to about 351,000 rupees. This petition, after stating that for 
;many years past, owing to the passing of laws for the relief of 
' insolvent debtors and- 'other' causes, the existing scheme 
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become obsolete,” submits that there were useful charitable 
objects of a kind uot very different from those contemplated by 
the testator, and also cliaritable objects of other descriptions 
■which the testator approved and made the subjects of other 
bequests, towards which the income of the funds might now 
be beneficially applied ; and prays to be at liberty to submit a 
scheme for the application of the funds in lieu and superseS“ 
sion of the former schemes.” 

On the 3rd August 1865, an order was made on this petition 
as prayed. This was done without citing the Mayor of Lyons ; 
and in making it the Court evidently assumed it had power to 
deal with these funds on what is called tlie cyprh principle. 

A vScheme was accordingly settled and confirmed by an order 
of the Court on the 2nd March 1866. This scheme provides, 
in substance, that a sum of 150,000 rupees, representing an 
annual income of 6,000 rupees, should be reserved in an account, 
to be headed, The Account of General Martin’s Fund for 
the Release and Relief of Prisoners the income of which was 
to be applied by the visiting justices to assist convicts who had 
conducted themselves properly in prison upon their discharge; 
and that the corpus of the fund, after reserving the above sum 
of 150,000 rupees, should be applied as follows, viz, r ^‘^that 
one lakh of rupees should be transferred to the credit of the 
Governors of the Calcutta Branch of La Martiniere, and the 
residue (amounting to nearly a lakh of rupees) after paying 
the costs of these proceedings, should be transferred to tbe 
credit of the Luokiiow Branch of La Martiniere for tlie general 
purposes of these institutions respectively.” Some special 
directions also were given regarding the disposition of the fund 
transferred to Lucknow. 

It will be convenient to mention here what has been done 
with respect to the charities for the liberation of poor prisoners 
in Lyons and Lucknow. With respect to Lyons, it was 
declared by the decree of tbe .23 rd February 1832 (and this 
declaration was not disturbed on the appeal, in 1836), ^^that a 
sum sufficient to satisfy the bequest of 4,000 rup)ees to be paid 
annually for the liberation of prisoners at Lyons, together with 
the accumulation of interest since testator’s death had been 
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isre fully paid to the Mayor and Commonalty of lijons.^^ ' :It appeats 

Thw'Mayor : that tliis'fund/instead of beiii^ carried to ,aii ' accoinit 

' / OF Lyons, , ■ ■ „ : ■ 

.'.the , cansesj as was done with the Calcutta fniid^ was, be 
xiDYocATE the year 1832, paid over fully ” to the Moiiicipality of Lyoiis^. 
BfnoaL and that the administration of it has since taken .place .without 
any control by the Court, 

With respect to Lucknow^, the decree of the 23rd February, 
.1832, declared that it being impossible owing to the form cd* 
Government at Lucknow aiul other causes to give effect to the 
gift in favour of poor prisoners at that place, the bequest was 
void. This declaration relating to the gift to poor prisoners of 
Lucknow was not disturbed on appeal, and tlie residue was 
increased by the amount which would have been required to 
satisfy it. No objection appears to have been made to the 
Lucknow gift going into the residue ; but it is to be remembered 
that in the clause of the Will relating to this legacy it is 
expressly directed that in case of failure the sum is to remain 
to the estate.” 

The order of tlie 2nd March 1866, confirming the scheme 
for the application of the funds in dispute, aj)pears to have been 
unquestioned until 1873, vrlien the petition of the Mayor of 
Lyons, which gives occasion to tlie present appeal, was filed. 
The petition (dated 21st June 1873), after stating the facts, 
and asking relief with respect to other sums which was granted 
in the Court below, prays that it miglit be declared that t he 
bequests in the 28th Article of the testator’s will had failed, 
and that the sum standing to the credit of the accounts for the 
release and relief of prisoners at the date of the order of the 
2ml March 1866, fell into and formed part of the residue of the 
testator’s estate. It also prays for relief consequent on this 
declaration, to the effect that this amount with the accumulations 
should be ascertained and carried to the general credit of the 
causes, and divided between the petitioner and the other 
residuary legatees. 

The Judges of the High Court, in a judgment fully stating 
their reasons, whilst granting relief to the petitioner on otlier 
matters, refused this prayer;. and inserted in their formal decree 
ft declaration containing, the -.ground of their refusal in these 
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terms: — That the charitable gift in the 28th Clause of the will 
was an absolute charitable gift, capable of being applied cyprh ; 
and that tlie petitioiier, the Mayor of Lyons, as one of the 
residuary legatees under the will, is not entitled to any of the 
funds appropriated to that gift.” 

It is to be notieed that the only question raised by the petition 
is, whether the appellant, representing the city of Lyons, is 
entitled as one of the residuary legatees to a share of these 
trust funds, as taving ialleii into the residue. lYhether the 
Martiniere establishment of Lyons should have been included 
in the distribution provided by the scheme ordered by tlie Court 
is a diifFerent qiiestioDj which is not raised by tlie petition. 

Three points were made at the bar by the ap[>ellant's Counsel, 

1. That the doctrine of cyprls disposition of charitable 
legacies is inapplicable where the residuary bequest is to 
charity. 

2. That if this be not true as a general proposition, the 
doctrine is inapplicable to the particular case, by reason of the 
special provisions of Greneral Martin’s will. 

3. That the previous decrees have determined the question 
in the appellant’s favor. 

1. The appellant’s Counsel did not dispute the general doctrine, 
and there is no doubt that although strongly disapproved of 
by Lord Eldon, it was in his time so firmly established, that this 
great' Judge felt himself bound, contrary to his own opinion, to 
give effect to it. But their broad contention was that there was 
no room or necessity for tlie interposition of the Court wliere 
the residuary bequest is to charity, and they sought in tlie 
reason of the rule the grounds for supporting this distinction. 
The rule, they said, was founded on the presumption that 
although the gift might be to a particular charity, the intention 
w^as to give to charity generally, and the Court therefore, when 
the particular disposition could not be carried into effect 
undertook to make a cypres application of the fund in order 
that charity should not be disappointed. The reason of the 
presumption, it was said, being to prevent funds given to charity 
from failing to residuary legatees or next-of-kin, and so dis- 
appointing tlie general intention of charity, altogether failed. 
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niul left no foundation for the interposition of the Court where 
the bequest of the residue itself was to charity. IVhr, it was 
asketh should the Court interfere to intercept a fund faiiintv int4> 
a residue devoted to charity, substituting its owu discr^iioa 
for the testator’s? 

The question thus raised does not seem to have been dis- 
tinctly before the Courts iii any of the previous decisifuis ; but 
their Lordships, after fully considering the argument, are 
unable to perceive satisfactory grounds for such a runitation of 
the cypres doctrine: certainly not as a limitation a})plicabl 0 
generally to all cases in which the residuary bequest is to 
charity, whatever its kind and nature may be* The principle 
on which the doctrine rests appears to be, that the Court. treats 
charity in the abstract as the substance of the gift, and the 
particular disposition as the mode, so that in the eye of the 
Court, the gift, notwithstanding the particular disposition may 
not be capable of execution, subsists as a legacy which never 
fails, and cannot lapse. 

This seems to be what Lord Eldon understood to be the 
effect of the decisions, from the following passage of his judg- 
ment in Mills V. Farmer (1). 

regard to charity, therefore, without going through 
all the cases, which I examined with great diligence in Blog-- 
gridge v, Thackwell, a case that, bound by precedent, I decided 
as much against my inclination as any act of my judicial life, 
I consider it now established, that although the mode in which 
a legacy is to take effect is in many cases with regard to an 
individual legatee considered as of the substance of the legacy, 
where a legacy is given so as to denote that charity is the 
legatee, the Court does not hold that the mode is of the 
substance of the legacy, but will effectuate the gift to charity, 
as the substance; providing a mode for that legatee to 
take which is not provided for any other legatee.” This passage 
is reported in somewhat different language, but substantially to 
the same effect, in 1 Mer., 99. 

Nor can the suggested distinction, as a general qualification 
j of the doctrine, be, in reason, maintained. Cases may be easily 
' ’ ’’{O' As ref orted in 19 Ves., 486, 
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supposed wliere the charitable object of the residuary clause is 
so limited in its scope, or requires so small an amouiifc to satisfy 
it,, that it would be absurd to allow a large fund bequeathed to a 
p'artieular charity to fail into it. If a large sum were given to 
endow a college, and the residue bequeathed, for the support of 
three poor almswomeu, or to provide coals at Christmas for ten 
poor persons, it would be manifestly absurd, supposing the cypres 
doctrine be established at all, to withhold tlie application of it 
in instances of this kind. It cannot, therefore, in their Lord- 
ships’ opinion, be laid down as a general principle tliat the 
cj/prh doctrine is invariably displaced where the residuary 
bequest is to charity. 

II, But it was next contended that, however this may be, 
the Court below was wrong in applying the cypres doctrine to 
the will in question. Undoubtedly the charitable establish- 
ments mentioned in the residuary bequest are of a comprehen- 
sive character, as well as prominent objects of the testator’s 
bounty; and the argument of the appellant’s Counsel on this 
part of the c»se was strongly urged and has been carefully con- 
sidered by their Lordships. The argument on this point really 
raises two distinct questions ; (1) wliether t\\e cypres doctrine is 
excluded; and (2) whether upon the construction of the will 
there was a bequest over of the legacy, in case of failure of 
objects, to the Martinicre charities. 

On the first (in the discussion of which it must, of course, be 
assumed there was no bequest over, otherwise cadit quiestio) 
the argument was foinuled on the presumed intention of the 
testator to make the Martinicre establishiuents tlie ])rincipal 
objects of his bounty, and to give them the benefit of all lapsed 
funds. There is certainly much to favor this presumption ; 
but if it be granted for the sake of the argument that, looking 
at the whole will, it is probable the testator, supposing he had 
thought about it at all, would have wished the bequest in ques- 
tion to have gone to increase the funds of these establishments, 
can this conjecture of intention — and upon the hypothesis that 
the will does not contain expressly or by implication a 
bequest over, it can be no more — exclude the operation of the 
doctrine? It seems to their Lordships that an answer in the 
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negative is foiuid in the explanation of the doctrine already 
given, and that on this point the, contention of th.e Coiwisel^ 
tlie respondent is supported both by principle and 
It. was in effect that the ■Court, when , deciding'. .whe.ther the 
ci/pres doctrine applies, looks only to the particular gift, and if 
it finds charity to be the legatee, sustains the legacy as such, 
without regarding at this stage of the inquiry (whatever may be 
proper when a scheme comes to be framed) the rest of the will. 

This view of the doctrine appears to have been |>resent to 
the minds of the learned Lords who took part in tlie decision of 
The Ironmojiffers' Company y. The Attorney ’-General (1), 
although the discussion in the House of Lords turned wholly on 
the propriety of the scheme for the distribution of the trust 
funds ; it never having been doubted apparently that the 
doctrine itself was applicable. In the will in that case the 
testator liad divided the residue of his property between three 
charities, and the question arose upon a scheme for the appro-* 
priation of one of them, viz:^ the gift for redeerniiig British 
slaves in Barbaiy^ which had failed for want of objects. It was 
held that, in ap[>Iying the cyprh doctrine, the Court was to look 
primarily to the object of the charity which has failed, and was 
not bound to apply the funds wliicli were set free in that case to 
the two other charities mentioned in the residuary clause of the 
will. The Counsel, in arguing, is reported to have said: — 

The proper application of the doctrine of cypres is, that you 
are to look to the objects of the testator, ami to what comes 
near to those objects.” To which Lord Cottenham replied: 

No, cyprh means as near as possible to the object which has 
failed/’ Although this opinion was expressed with reference to 
a scheme for the distribution of the fund, it is clearly to be 
inferred that this would have been the consideration by which 
Lord Cottenham would have been guided in a case where he 
had to decide whetiier the doctrine applied at all. And upon 
fully considering the operation as well as the priiiciple of the 
rule, it is difficult to see that it could be otherwise. Their 
Lordships, therefore, are brought to the conclusion that the 
jurisdiction of the Court to act on the cyprh doctrine upon tlie 
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failure of a specific cluiritable bequest arises whether the residue 
be giveii to charity or not^ unless upon the construction of the 
will a direction can be implied that the bequest, if it fails, 
should go to the residue. 

The question remains whether such an implication arises upon 
this will. It certainly cannot be inferred from the terms in 
which the respective gifts to poor prisoners in Calcutta and 
Lyons are bequeathed, that the testator had contemplated the 
failure of either of these charities, or had formed any intenlion 
in that case regarding them; on the contrary, the inference 
arises, upon comparing these clauses with the corresponcling 
gift for the benefit of prisoners at Lucknow in wiiich there is a 
direction that in the event of failure it sluill remain to the estate, 
that lie had not. If, then, an implication can be made, it must 
be from the residuary clause itself, construed with the other 
parts of the wdll relating to the Martiuiere establishments. 
The frame of this clause is peculiar : after tlie several payment 
of gift and others, as also the several establishment — if a 
surplus above ten laklis remain, that above surplus is to be divid- 
ed in sucii a manner as to increase the three establishments,^^ 
Assuming this to be a residuary disposition into which, in case 
of failure, legacies other tiian to charity would fall, yet, in con- 
sidering the present question, the peculiar frame and language 
of it cannot be disregarded, and from these it may be inferred 
that what was present to the testator’s mind, and what alone he 
intended to dispose of, was a residue after the funds for tliese 
charities had been provided and set apart. It seems, therefore, 
to their Lordships, that there is not such a necessary inference 
of intention to be found in the terms and provisions of tiie will 
as is required to raise the implication of a bequest over by the 
testator of tliese legacies, upon the failure of the pardcular cha- 
rities. 

III. The third point argued at the bar was that the decrees 
already passed are judgmeJits in his favor on the questions above 
discussed. What the Counsel mainly relied on was a general 
declaration as to the surplus funds contained in the decree of 
the 23rd February 1832, which was left undisturbed on appeal, 
and a disposition by a later decree oi the Sist August 1840, of 
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part of siicli surplus fuuds among the three Martiiiiere establish- 
•'ineiits,' ' ' ■ 

It is to be observed that the judgment of the High Court does 
BOt notice this poiiit,^uor does it appear to have been insisted on 
below. But however this may have beeii^ their Lordships can-» 
not find anything ia the decrees referred to which decides the 
question. The declaration in the decree of 1832 was to tlie 
effect that after setting aside sufficient funds for the various 
charitable and otlier purposes of the will, the surplus, if amount* 
iiig to ten lakhs, should be at once divided between the three 
establishments, and if it fell short of ten lakhs, should accumu- 
late until it amounted to that sum, and be then divided. This 
is BO more than an exposition of tlie will with regard to the 
surplus, after provision had been made for the particular gifts. 
The Court did not then contemplate the failure of the gift in 
question, and could not have intended to make any declaration 
regarding it. Tlie disposition referred to in the later decree 
of 1840 was only a distribution of part of tlie surplus oii the 
footing of the declaration in the decree of 1832. 

Beliauce was placed by the appellant’s Counsel on some 
observations iu the judgment of this tribunal, delivered by Lord 
Brougham, in the former appeal. A question had arisen whe- 
ther the gift to found the establishment at Lucknow eould in 
the circumstances of the country, be carried into effect. The 
decree below, founded on reports of the master, declared the 
inability of the Court to give effect to that bequest, but the 
Court considering that the Governor-General had the means of 
doing so, had ordered the funds to be paid to the Government 
for that purpose. This tribunal held that this part of the 
decree was not warranted by tlie Master’s Reports, and directed 
a further reference upon the facts. In stating the questions 
which arose, Lord Brougham made the observations relied 
oil (1) : — Can the decree as to the application of the fund stand ? 
— Shall the fund fee applied to the establishment and support of a 
college at Lucknow ?— Shall it sink into the residue and be 
divided between the two charities appointed to be established at 
Calcutta ami at Lyons? — for the cases of Aitorneij’-Geiieral v» 
(1) 1 Moore’s I. A,, 290. 
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Bishop of Llajidaffil) Attorney’- General v. The Ironmongers^ 1876 

Company (2), make it clear that in this case, which is indeed The Mayou 
, 1 *1 ^.11 , . Lyons 

Stronger than either or those, the other two charities must take 
ii the gift fails as regards the third.” It is obvious that the Advocate 
question of the ultimate disposition of the fund was not ripe for 
decision, the point then under consideration being the directions 
proper to be given for carrying into effect, if possible, the 
Lucknow Charity ; and, indeed, the decree advised by this Com- 
mittee, giving directions for that object, was expressly made 
without prejudice to any question as to the final application 
of the same fund under the directions hereinafter contained or 
otherwise.” The observations in the judgment, therefore, can 
only be regarded as an opinion, and not as a judgment. So 
regarded, however, they would have been entitled to great 
weight, if their authority had remained iinimpeached. But 
the subsequent decision in the case of the Attorney- General v. 

The Ironmongers'^ Company {Z) in the House of Lords, in whicfi 
Lord Brougham concurred, corrected the views his Lordship 
had expressed in an earlier stage of that case, and in the obser- 
vations referred to. That decision was in effect that among 
charities there was nothing analogous to benefit of survivorship. 

It was lastly submitted by the appellant’s Counsel, that if a 
cyprh application was admissible, the actual scheme which 
excluded the Lyons Charity from participation in the fund is 
an improper one. The High Court held, and, as their Lord- 
shi|)s think, rightly, that it was not competent for the appel- 
lants, under their present ])etifcion, which is confined to the 
claim of a share of the residue, as residuary legatees, to open 
the scheme. But wdth a view to prevent further litigation and 
expense, the Judges expressed an opinion tliat if it was proper 
to reform the scheme at ail, it niiglit be right to confine it to 
charitable objects in the city of Calcutta, excluding both 
Lucknow and Lyons. Tlieir Lordships have been invited to 
correct this view, and to declare that the Lyons Charity ought 
not to be excluded. 

Agreeing with wluit was said in the House of Lords, in the case 

(1) Not reported. (2) 2 My. k K., 576. 

(3). 10 Cl. & Fill., 908. 
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exercised bj a Court of Appeal in substituting its 
discretion for that of the Court below, their Lordships 'would be 
Aivvocvte reluctant in anj case to interfere with a sclveme unless it w^ere 

General OF 

Betoal,. plaiilij wrong, and still more to unsettle, by a premature declara- 
tion, one w-liieh is not regularly be,fore theiiu Besides, bearing 
in iiiiiid the opinions expressed in the House of Lords, so often 
referred to, tiney are not satisfied, as at present advised, that the 
wiew of the High Court does not accord witli them* The sum 
of these opinions appears to be, that whilst regard may be had 
to the other objects of the testator’s bounty in constnictiug a 
scheme, primary consideration is to be given to the gift which 
has failed, and to a search for objects akin to it. If tins be the 
rule, may not the gift to poor prisoners in Calcutta be consi- 
dered to have a local character ; and in that case, may not a 
scheme properly framed for the benefit of other pour persons iii 
Calcutta be supported, as being cyiyres to the original purpose. 
And if these questions are capable of being answered in the 
affirmative, it follows that it would not be a valid objection to the 
present scheme that it gives no part of the funds to Lyons. 
The contention upon this point, then, appears to come to this, 
that the inclination of the testator to benefit the ]\Iartiniere 
institutions so strongly appears, that it {>ught to guide the Court 
in framing a scheme, in preference to the principle of selecting 
an object near to tliat which has failed. Opinions may well 
differ on such a point. Reasons are not wanting in favor of 
the appellant’s contention ; but, on the other hand, much may 
be said in favor of the view that these gifts to poor prisoners 
bear the character of a charity for the relief of misery in the 
particular locality. The necessary fuiids for them were directed 
by the wdll to be set apart, and in the ease o( the Lyons Charity 
were, long ago, paid over to the municipal aulhorilies of 
that city. It may well be doubted whether if such a 
contingency as the failure of the gift to Lyotis should occur, 
it would be thought proper that any part of tim funds paid 
over to the authorities there should be restored to India. 

, , Their Lordships are not now called upon to decide whether 
(1) 10 01. & Pin., 908. 


the application of the gift which has failed to the reliet of cri- 
minal prisoners, and tlie transfer of part of it to Lucknow, are 
proper, or the best possible disposition of the fund. All they 
need say about the actual scheme is, that they do not feel justi- 
fied upon the present appeal in declaring, as they are invited 
to do, that it is necessarily bad, because no part of the fund has 
been ap[)roprlated to tlie Lyons Charity, 

In the result, their Lordships will liumbly advise Her Majesty 
to affirm the decree of the High Court, and to dismiss this 
appeal with costs. 

Appeal dismusetL 

Agents for the appellant : Messrs. Young ^ Jackson and Co. 

Agents for the respondents : Messrs. Laivford and Waterhouse. 
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Before Mi\ Justice L. S. Jackson and Mr. Justice McDo7ieU, 

IHIAJAH ASHANOOLLAI! (one or the Defendants) y. RAMDHONE 
BHUTTAOliAliJEE (PDAiNTiFr).=" 

Limitation — Beng. Act VIII of s. ^7 Suit for Possession wilii Blesue 
Profits — 'Defendants — Title. 

A suit, for possession of certain lands by establishing the plaintifl’s howla 
right,*’ and for mesne profits, brouglit against a shareholder of the talook in 
which the lands are situated, a foi’mer talookdar, and certain rjots who paid 
rent to the first defendant, is not a suit to recover the occupancy of the land 
from which the plain tifl has been illegally ejected by the person entitled to 
receive the rent, within the meaning of s. 27 of Beng. Act YIII of 1809, and 
is not governed by the limitation provided by that section. 

Suit for possession of certain lands by establishing the 
plaintiffs howla right,’’ and for mesne profits. The defendants 
were the auction-purchaser of a share of the talook wherein 

Special Appeal, I^'o. 1163 of 1875, against a decree of the Second 
Subordinate Judge of Zillah Eackergunge, dated the ofeh of Apjril 1875, 
affirming a decree of the Additional Muasif of that district, dated the 
I9th of September 1873. 


,325 

1876 


The Mayor 
OF Lyons 

V. 

Th e 

Advocatp: 
Gknkkal of 
Bengal. 


1876 

March 3 1 . 


m 


the INDIAN LAW REPORTS. 


[VOL. L 


187G 


Khajah 

Ashanoollaii 

l\ 

Eamdhoxk 

BiiUTrA- 

CliAlijEE. 


tlse lands were situated, the late talookdars, and certain ryots 
who, the plaintiff alleged, had joined in ousting him frcmi pos« 
session by paying rent to the first defendant. 

Both tlie lower Courts having decided the suit in tlici plaijitiiTs 
favor, the first defendant appealed to the High Court, on tlie 
ground, amongst others, that the suit ought to have been dis- 
missed under s. 27 of Beng, Act VIII of 1869, inasmuch 
as It had been instituted more than a year after the date of 
dispossession. 

Baboo Chunder Madhiih Ghose '(with him Baboo Lall Molmn 
Dass), for the appellant, contended, that the suit was practically 
a suit against the landlord ; that the second defendant had in fact 
acted as a servant of the first defendant ; and tl:at the joinder of 
the ryots made no difference, since the suit was to recover posses- 
sion, and was not a suit for rent ; and that, therefore, the pro- 
visions of s. 27 of Beng, Act VIII of 1869 were a})p!ieal>le. 

Baboo Iliirry Mohun Chncltevhuttjf, for the respondent, con- 
tended that the section cited did not apply to the present suit, 
because the first defendant was only one of several sliareholders 
and not a person solely eiititled to receive the rent; secondly 
because the plaintiff also claimed mesne profits, and lastly 
because the tenants were joined as defendants — Mngnee Ro?/ v. 
Lalla Ilhoofiee Lall (1). The corresponding section of Act Xof 
1859 (s. 23, cl. 6) has been held to be inapplicable to suits 
in which the plaintiff sets out his title, and seeks to have his 
right declared and possession given him in pursuance of that 
title — Gooroodoss Roy v, Ramnarabi Mltter (2) and Bilbao 
Lalljee Sahoo v. Baboo Bhiigioau Doss (3). 

Baboo Cliunder Madhiih Ghose in reply. 

The judgment of the Court was delivered by 

Jackson, J. — It appears to us that this is not a suit to winch 
the provisions of s. 27 of Beng. Act VIII of 18C9 could be 
applied for the purpose of barring the suit as not brought within 
one year. Whatever other diflSculties that section may present 

(1) 0 W. R., Act X Eui., 19. (2) B. L. R., Sup. VoL, 628. 
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in regard to suits differing from the present one, we think there 

are many circumstances which prevent the application of it , Khajah 

here. In the first place, it h not simply a suit to recover the w- 

*; ^ I ^ ^ Eamdhoxe 

occupancy of land from which the plaintiff has been disposses- Bhutta- 

sed by the person entitled to recover the rent. There is a cer- 
tain complication in the facts alleged, because tlie plaintiff claims 
a howla right of which the principal defendant altogether 
denies the existence. He sues Khajah Ashauoollali, who is not 
the sole zemindar, but one of the persons entitled to the rent. 

He sues also Ram Oooinar Sen, the previous talookdar of this 
estate, and he also sues tlie several persons who are now paying 
rent to Khajah Ashanoollali. The case is not therefore merely 
whether the plaintiff has been unduly ejected from a subsisting 
tenure, but whether the Courts will find and establish by their 
adjudication a howla right which the plaintiff* asserts and the 
defendant denies. The plaintiff also seeks to recover wasilat. 

Taking all these circumstances together, it appears to us that this 
is not a suit of the simple nature referred to in s. 27, and 
that clearly limitation would not apply. But beyond that it 
may be observed that this question is now raised for the first 
time in special appeal. The only kind of limitation set up by 
the present special appellant in his answer to the suit was that 
of twelve years. He denied that the plaintiff had been in posses- 
sion of the land in any shape within twelve years previous to 
the suit. That allegation has been disallowed by both the Courts. 

I may observe that the defendant’s written statement in this 
suit has been verified by his mookhtear. No doubt, there are 
certain kinds of cases in which an extensive landholder ixiay 
be allowed to make the verification by his local agent, but there 
are many allegations in this case which the defendant ought 
to have personally admitted by signing the verification himself, 
and I do not think that the Court should, in the exercise of its 
discretion, allow written statements such as the present one to 
be verified by the mookhtear. For all these reasons, we think 
that the plea now set up must fail, and as there is no other point 
relied upon, this appeal must be dismissed with costs. 


Appeal dismissed. 
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Before 31r, Justice Pouf if ex, 

NOCOOR ClIUNDEU POSE t?. KALLY COOMAR GIIOSE. 

Lhmiatlon — xlct IX of 1871, Sch, IL No. 72 — Fyaniissori/ Note pufjahle im 

Demand. 

The defendant gave the phiintlh a promissory note on the oth August 1869, 
payable on demand %vith interest at 5 per cent, per annum. Ko sum either 
ill respect of principal or interest was paid on the note, and payment was 
demanded fur the first time in November 1875. Act XIY of 1859 contains 
no provision as to the date of the accrual of the cause of action in a suit on 
a promissory note payable on demand, but Act IX of 187), which repeals 
Act. XIY of 1859, and which applies to suits brought after the 1st April 
1873, provides that the cause of action in such a suit sludl be taken to arise 
on the date of the demand. In a suit brought on the note after the demand, 
held that the cause of action arose at. the date of the note, and as a suit 
on it would have been barretl under Act XI V of 1859 if brought before the 
1st April 1873, the subsequent repeal of that Act would nut revive the 
plain tilFs right to sue. 

Suit on a promissory note, payable on demand, dated the 5th 
August 1869, for lis. 5,603 with interest at the rate of 5 pier 
cent, pier annum. 

The plaint stated that the plaintiff for the first time demanded 
payment of the note on the 14th November 1875, and sub- 
mitted that his cause of action arose at that date, and therefore 
the suit was not barred by limitation. It was admitted by the 
plaintiff that no payment, either in respiect of princi})ai or 
interest, had been made on the note. The defendant filed a 
written statement, in which he submitted that the suit was 
barred by limitation, but he did not a}>pear at the hearing of 
the suit. 

Mr. Bo7merjee, for the plaintiff, contended tliat the suit was not 
barred: it was brought after the ist April 1873, and therefore 
Act IX of 1871 would, -apply. By No. 72 of Schedule II of: 
'that Act, the, eause'pf 'action ;ou a pnomissory note playable on 
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demand^ would arise on tlie demand being made, and tliat having 
occurred within three years, the suit is not barred. 

Even under Act XIV of 1859, which was repealed by 
Act IX of 1871, the suit would not have been barred: it 
is submitted a demand would have been necessary, and that 
liinitatioii would not begin to run until such demand had been 
made« Act XIV of 1859 contains no provision as to the 
date of the arising of the cause of action on a promissory note 
payable on demand. There are conflicting cases on the point. 
In Pa7^bati Cha7^an Mookerjee v. Mam7ia7'a^an Matilal (l)j» 
it was held that where it was agreed that a sum of money 
should he repaid on demand, and that a monthly sum should 
be paid on it in the meantime, the cause of action arose from 
the date of the agreement to repay and not from the date of the 
demand; but in a subsequent and similar case — Brayiiinamayi 
Dasi V. Ahhai Ckai'an Cliowdry (2) — it was held that the cause 
of action arose from the date of the demand. [Pontieex, J. — Is 
there not a decision that if the suit were barred under Act XIV 
of 1859, the subsequent repeal of the Act would not revive it. j 
Yes, the case of Thahooi' Kapibiazith Sahai Deo v. Goverii'- 
rtieiit (3) is on that point iu favor of the defendant, see p. 460. 

PONTIFEX, J. (after shortly stating the facts as above, 
continued) : — I was referred to two cases said to be conflicting 
with one another. One Pavbati Chai^aii MooJm'jee v. Rnm-^ 
zKtrayan Matilal decided by Macpherson, J., aiid the other 
Braiumamnyi Dasi v. Abhai Charan Cliomdry (2) decided by 
Norman and Phear, JJ. In each of these cases interest iiad 
been paid up to withi?i a short time of the date of suit And 
in the second case, Phear, J., expressly held that limitation did 
not apply, however interest had been paid, As long,” he said, 

as the plaintiff forebore to make demand of the principal, and 
the defendant at the stipulated periods paid the montlily sums 
by way of interest, so long it was, as it seems to me, impossible 
in reason to say that the plaintiff had any cause of suit” In 
my opinion, both of the cases cited are adverse to the plaiotiiPs 
cLaim, and if additional authority was necessary, I might refer 
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iB7G to fLe case of llempmmmil v. Ilanuman (!'). In tire |ii’eseBt:ciise; 
Kouooit iieitiier principal: nor interest- lias, been pa ici, .since , tlie. 5t1i' of 
August 1869, aiul -if the plaintiff liad instifciited bk suit 'Oil 
i R ally 6th of Aligiist 1872, it iiiust have been dismissed as' barred by 

"'.CooMAR. : 

Oiiosic. limitation^ ■ 
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It is impossible for me to hold that he is not barred now 
.because. he has. deferred the 'iiistitiition of iiis suit iiii.:ti.baff::er tlie 
first day of April .1873, the date iiientio,ned ' in 1 
Limitation Act of 1871 (2). 

I must, therefore, dismiss the plaintiff’s suit, but, as the defeiuL 
ant does not appear, without costs. 

8nit (ihrnisseth 

Attorney for the plaintiff': Baboo Kalh/nath 

Attorney for the defendant : Baboo F'roylnvhnath^lioya^ 

PRIVY COUNCIL. 

/'BIODNG SHOAY. ATT (Defendant) KO BYA W (Platstiff.). . 

[On appeal from the Special Court of BriiLsh Ihinuu.] 

Duress — Imprisonment^ A midunce of Contract 

An agent employed by the plaintill to purchase timber tor him in the 
Siamese territory avus imprisoned by an officer of the Siamese GoverimienC on 
a charge brought against him by the defendant of steaiing timber. In order 
to obtain bis release he contracted to purchase from the defendant for the 
plaintiff, the timber which he was charged with stealing, at a price much 
beyond its value. Held^ that the piaintiif might repudiate the contract as 
obtained under duress. 

(1) 2 Mad. IL C. Eep. 472. 

(2) See Venluilacheila Mtidali v. Ahmclie Reddy. Id,^ 298 ; and Cliinua^ 
SashaghetTy Rau, 7 Mad. H. 0., saml Iyengar v. Gopulackarry^ 

283 ; Moliikaiella Ntigaima v. Fedda 39*2 ; but see Aladhathhui Shiav^ 
]Surappa^Id.^^%%\ VenMiarammierv. Mai y. Fa tteswig Kuihuhka\ 10 Bonu 

I'l. C., 487. 

*PmewL*—SiR J. , W, ' Golfile, '.Sib B. Peacock, Sib M, B. Smith and 
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Ill En<rlaiul (lie mere fact, of imprisonment is not deemed sufficient to avoid 
m agreement made by one who is in lawful custody under the regular process Mw 
of a Court of competent jurisdiction, where no undue advantage is taken of 
the situation of tiie party making the agreement. Ihit in a country in which Ko 
there is no settled system of law or procedure, and where the Judge is invest- 
ed with arbitrary powers, imprisonment may in itself amount to duress such 
as will avoid a contract entered into by the prisoner with the view of obtain- 
ing release. 

A3?peal from a decree of the Special Court of British Burma, 
dated 3rd of Jiuie 1874, reversing a decree of the Judge of 
Moulmein, dated 21st April 1874. 

The suit was instituted to recover Bs. 28,603 damages from 
the del'endaiit, for wrongfully causing the agent of the plaintiff’, 
one Nga Douk, whilst under restraint, to enter on behalf of the 
plaintiff into a contract, by which the plaintiff sustained consi- 
derable loss. By the contract in question, Dunk was to buy 
from the defendant 152 logs of timber at a very high price, and 
to give up to him some elephants and harness belonging to the 
plaintiff, a sum of Rs. 3.000 deposited bj the plaintiff with a 
binyakiu (an officer of the Siamese Government), who was 
alleged to be acting in the matter in collusion with the defend- 
ant, as pajmient of timber-duty, and a sum of Rs. 4,700, wliicli 
the plaintiff had advanced to certain foresters for timber which 
he was unable to utilize through being deprived of liis elep)hants. 

The plaintiff claimed these two sums, with interest at 5 per 
cent, per annum, for fifteen months ; he also claimed Rs. 6,128 
for the elephants and harness, and Rs. 9,000 as hire for the 
elephants for fifteen months, at Rs, 150 each per monlli. In the 
Court ofthe Judge of Moulmeiii, the suit was dismissed witli 
costs ; but this decree was reversed on appeal by the Special 
Court of British Burma, on the ground that the contract was 
Y(ud as having been made under duress ; and a decree was 
given for Rs. 3, ,080 for the elephants and harness, for the sum 
of lis. 3,000 deposited with the binyakiu with tlie interest 
claimed, and for the use of four elephants for the time stated 
at Rs. 140 per month. The claim of Rs. 4,700 was disallowed, 
as being, even if proved to have been advanced, too remote to 
be recovered in this suit. From that decree, the defendant 
appealed to Her Majesty in Couucih 
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Mr. Leith^ Q-C.j and Mr. Dmjne for the appellant 

Mi% Cave^ Q.C., and Mr, Cori/tou for the respondent. 

The judgment of their Lordships was delivered b}" 

SiE M, E. Smith. — This is an appeal from a decree of the 
Special Court of British Burma, reversing a decree of the Judge 
of Moulmein, which had dismissed the plaintiff’s suit, and giving 
instead of that decree a judgment for the plaiiititF for the sum 
of Ks. 8,480, With interest. 

The plaintiff and defendant are merchants in the timber trade, 
residing at Moulmein, in British Burma, and it is their prac- 
tice to go up into the Siamese territory, and under permission 
from the Government to cut timber there, and bring it downi in 
a manner which has been described by Mr. Coryton, to Muul- 
inein. The plaintiff, at the time wdion the transactions which 
gave occasion to these proceedings took place, did not go into 
the Siamese territory himself, but employed an agent called 
Douk to purchase timber for him, and entrusted him with a 
considerable sum of money, and with elephants used in draw- 
ing the timber which has been cut It seems that D(mk, on the 
20ih SepteniDer 1870, entered Into an agreement with a man 
called Pho to purchase some timber, 200 logs, if Pho could 
obtain a permit It will be necessary, hereafter, to consider that 
agreement more in detail ; it is sufficient now to state the fact 
that such an agreement was made, and the general purport of it. 
A few months afterwards, on the 3rd of January in the follow- 
ing year 1871, the defendant, who was personally on the spot, 
also entered into an agreement wdth the same man Pho, to cut 
timber for him, under a permit wliich the defendant had obtained 
from the Siamese authorities. The defendant entered into 
agreements two other foresters of a similar kind. Timber 
was cut by Pho and by the two other foresters, and on the 6ih 
May, Douk, the plaintiff’s agent, went to the two creeks which 
seem to be called Whaypoogan and Whaykoonpai, wdmre tlie 
timber was stacked, and put his mark upon 152 logs. It ap- 
pears upon the evidence, that at that time there were no marks 
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upon the timber, except those of the foresters who had cut it. 

It seems that Pho had cut 81 of these locjs, and the two other men Mousg Shoax 
had cut 71 logs. The defendant hearing of this proceeding, 
complained to a Siamese officer, styled binvakin, who was said 
to be a Judge of the district, of what Douk had done, and the 
Judge sent a peon with the defendant to arrest Douk, and to 
bring him before him. It seems that after searching for Donk 
for two or tliree days, he was found, and taken into custody, 
considerable violence being used. How far some violence was 
liecessary to secui e him, or what degree of force might reason- 
ably have been employed for that purpose, does not appear, lout 
certainly it would seem that a great deal of violence was used ; 
that he was beaten, tied with a rope, and in this state carried 
into the presence of the binyakin. When there the binyakin 
put Douk into irons, with an iron collar round his neck, and it is 
said that threats of personal violence were used towards him, 
unchecked by the binyakin. There is probably some exaggera- 
tion in the evidence upon tbat point. But enough remains to 
show that he was not only placed in imprisonment, but had these 
irons put upon him, and an iron collar. Under tliese circum- 
stances he was charged with having put his mark upon the logs, 
and he was charged with having so done fraudulently and cri- 
minally, That being the state of aifairs, and Douk being evi- 
dently under great apprehension at the time as to what further 
might happen, it wuis proposed that he, having put his mark 
upon the timber, should purchase it ; then there was a parley as 
to the price, and ultimately it was stated that the price lie must 
give for this timber sboiild be 45 rupees a log, a price certainly 
mucb larger than the value of the timber as it then lay. It is 
said to be the law' of Siam that a man %vho has improj^erly put 
his mark upon timber which does not belong to him is liable to 
pay tlie value of 10 logs for every log so marked. That law' or 
custom is by no means clearly proved, but whether it be so or 
not, it is clear that the agreement for the purchase of the logs ^ 

by Douk was at a price considerably beyond their value. 

It has been argued on the part of the appellant that although 
Douk must be considered as a prisoner at the time beiore this 
Judge, yet bis imprisonment was lawful, and therefore that the 
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18TG coiitnici eaiuiot be avoided on the grornul that he \yju> iiiuler 
Moukc! Shoay ilieo-al constraint at the time he made it. The Jutlao of AiouK 
meiii is right ia his view of the law of Eaghuid^, that in this 
KoLiA^\, -j.* under iawful imprisunment fur a. civil debi^ 

an agreement which he makes while subject to that coast raiat is 
iioL by reason of liis being so subject to it^ capaiile of being 
avoided, provided that it is not uncunseiiuiable. But imprison- 
ment in a country where there is no settled system of law or 
procedure^ and where the Judge is invested with arbitraiy 
})Owers, is duress of a wholly different kind. In the one case the 
prisoner knows that the length and severity of his imprisonment 
are defined and limited by tlie law, and cannot be exceeded ; 
whereas iu the other the prisoner neither knows what will be 
the length of his imprisonment, nor what amount of pain and 
misery he may be put to; all is indefinite ; and therefore the 
apprehension acting on the mind of a man in such a situation 
would be infinitelj^ greater than if he were imprisoned iu a 
country like England, where the law is settled, and cuniiufc be 
exceeded by the J udge. 

With regard to the actual circumstances of this imprisomucnty 
there was a great deal of violence used at tiic time of the 
arrest, and whether some violence was justilied or not by Dunk’s 
resistance, it is uiujuesiionable that he received a severe beat- 
ing, wliicii would affect the state of his mind. Then he was put 
into irons. Tiie charge is made against him — nut iluit he had 
unintentionally put his mark upon the property uf another— but 
that he had done so criminaily, with a view to steal it. He 
knew what had ha})pened and might happen again ia the Sia- 
mese territory, — that a wrongful act of Unit kind might be very 
severely })unisiied, and to an extent wliich in this country might 
be supposed to be disproportionate to the ollence. 

No doubt, speaking generally, all tnaiters relating to a con- 
tract are to be decided by the law of the country wisere the 
» contract is made, but there are principles of universal ap[dicii- 

tion by which all contracts, wherever made, must be judged. 
The first principle of contract is, that there should be voluntary 
consent to it. In this country duress has always been held to 
avoid a contract, except in certain cases where the imprisonment 
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is lawful. But this exception wouki not be lield to ripply to a 

case where a man is iu custody upon a criminal charge like the Moukg^Suoay 

present^ and has made an agreemeiit to jrive a benefit to another ’*• 

. Ivo:Byaw;. ' 

to release him from that charge; m fact such a contract in tins 
country wnnild be held to be void on other grounds. Upon the 
face of it, this contract shows that tlie man was charged witli a 
criminal offence. Treepbaw ” — that is Doiik — re(|uests not 

to raise contention against me with regard to having stolen, 
impressed, and struck with hammer mark the 152 logs of teak 
timber whicli has been cut, Avorked, and kept at the place allotted 
by Moung Shoay Att in the forest, for Avhich Moung vShoay 
Att obtained the Imperial order and written permit.” It Avas to 
get rid of tluat charge of liaving stolen these logs, when lie aa^is 
in custody under the circumstances Avhich have been referred 
to, that this agreement Avas made. Their Lordsliips tlierefore 
think that the plaintiff may repudiate it, as having been made 
by Ills agent Avhen under duress. 

It is to be observed that tlie treaty betAveen the British 
Government and the Siamese Government contains this clause: 

With reference to the punishment of offences or the settle- 
ment of disputes, it is agreed that all criminal cases in Avlnch 
both parties are British subjects, or in Avhich the defendant is a 
British subject, shall be tried and determined by the British 
Consul.” It seems, therefore, that t!ie binyakin had no juris- 
diction to try the offence, and the proceedings bear the character 
of an attempt, by bringing Douk before this Judge, to extort 
an agreement from him. 

Their Lordships for these reasons think that this agreemeni; 
does not in any Avay bind the plaintiff; and inasmuch as 
Es. 3,000 of his money was paid, and his elepliants Avere delL 
vered under it, that he is entitled to bring this suit. 

A question Avas raised wdiether tlie agreement had not been 
confirmed and ratified by the subsequent acts of the plaintiff, or 
Douk as his agent. No doubt, if there had been a clear rati- 
fication, it being in the power of the plaintiff to ratify or reject 
it, if there Avere circumstances from wliicb a ratification might 
properly be presumed, he would be bound by it, but their 
Lordships do not find any evidence of such a ratification* The 
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delivery of tlie elejdjaiits was in effect made IjcTore the eoiii*. 
^vstraiafc or the apprehension of constraint had disappeared ; for 
sioiultaneoiisly with entering into this agreement, it appears 
tluit Douk gave an order to the man who had the custody of the 
elephants, to give them up to the defendant, ami although the 
actual delivery did not take place immediately, it was iinide iii 
conserpience of that order, and Doiik says he .was. in, such: :a, 
state of apprehension that he could do notluiig afterwards, anil 
as soon as he recovered from his beating, went down tO'.MoUfl- 
ineiu. The other point is that the timber was accepted by tlie 
plaintiff. But their Lordships think that it was not accepted 
under such circumstances as constitute a ratification, because, 
ail the way through, Douk was protesting' against this agree- 
ment, and so was the plaintiff, claiming the timber as his own 
property. 

Another ground suggested by the Special Court on which 
tliis agreement could not be sustained as against the plaintiff, 
seems to their Lordships to be well founded. Douk being in 
cust(>dy upon a criminal charge had clearly no authority to pjirt 
with his employer’s property, or to make an agreement to part 
with it, to relieve himself from such a charge. If there had been 
any quesUon of a civil nature, it might have been within the 
scope of iiis authority, as a general agent, to compromise such a 
claim, but when charged with personal misconduct and a crime, 
which it cannot be assumed that his principal had authorized, 
no authority from the employer can be implied that his money 
and his elephants should be handed over to the man making the 
charge, in order to relieve his agent from it. It is suflieient, 
how'cver, to decide that the agreement is avoided oii the ground 
of duress, for, as the lower Appellate Court observes, this last 
ground for impeaching tim agreement was not made in the 
pleadings. 

Their Lordships having come to this conclusion upon the 
agreement, it follows that the decree in favor of the plaiutiiF 
stand. 

Then the question arises whether a deduction should not be 
made from the amount of the decree for the value of the timber, 
which tlieir Lordships are satisfied the plaintiff got into his 
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possession. Undoubtedlj if the timber belonged to the plaintifF, 
and the chum made by the defendant tipon it was an invalid 
ooe^ no deduction ought to be made from the damages, ahhough 
possession of it may have been obtained in consequence of this 
agreement. This raises the question to wlioin the timber 
belonged at the time when this agreement was made m on the 
10th May. (His Lordship, after going through the evmence o-n 
this point and finding it in favor of the defendant, contlntied :) 
Their Lordships are therefore of opinion that the total amount 
decreed and payable to the plaintiff under the decree appealed 
from sliould be reduced by the sum of Rs. 3,040, being the 
value of the 152 logs of timber at lis. 20 per log. The 
amount so reduced will be payable to the plaintiff with interest 
thereon at 5 per cent, from the date of the said decree to the 
date of realization. 

Their Lordships will luimbly advise Her Majesty that the 
decree be varied by making the reduction in these terms, and 
that in other respects it be affirmed. The decree being thus 
varied, their Lordships think there sliould be no costs of this 
appeal. 

Decree vtu'ied. 

Agent for the appellant Mr. W, D. IL Oehme, 

Agents for the respondent : — Messrs, Watkins and LaUey, i 
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Before Sir Richard Garthy Kl., Chief Justice, and Mr. JuRfice Poutiff.x, 

BHUGGOBIITIT DOSSEL (PLMNTirr) SHAMAGHIJEN BOSE 
a:si> othbrs (Depisis'bants). 

3Jortgage — Lien of Blorigage on Sale of Righiy Titles and Interest of Ilori- 
gagor — offi.fi. — Purchaser at Sheriff's sale at instance of Mortgagee. 

N, 31 and G borrowed from B a sum of Rs. 12,000, to secure repayment 
of wlikdi they executed iti her favor a joint and several bond in May 18oS 
for payment of the said sum with interest on the 6tli of May 1864, and also a 
warrant to confess judgment on the bond. On the 27th of April 1864, Ny If 
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niul G executed a mortgage, in tbe Englisb forni, of ('erfcaiu property to B, 
purporting to do so in pursuance of an agreement alleged to bave ham enterefi 
into between them and B at the time the money was aclTam-od by B hi 18G3; 
but the evidence was not sidiicient to show that such ngreemetit had been 
entered into. Under a writ of y?. /h.y issued previomdy to the jrH»rtgage of 
1864, viz.^ on the tiSrd of i\Iareh ISG4, in a suit against J/ and ]\\ the Bherill 
sold to 18G4, the right, title and interest of 3J and Nm 

the mortgatred property. Assuming that an agreement to mortgage had been 
entered into in 1863, A bad no notice of such agreement. After this a writ 
of fa. was issued by the SherifTJ at the instance of 2>h in execution of a 
decree which B had caused to be entered upon the homl of i\l:ty 1863 ; and 
under that writ the Sheriff, on tbe 2'ii)d Febriniry 1S6G, #old tbe right, title 
and interest of A^ J\I and G in the mortgaged property, and A. became the 
purchaser. The purchase-money at this sale was paid to B, and A entered 
into possession of the property. 

In a suit by B against A and others on the mortgage of tlie 27th of April 
1864, for foreclosure or sale of the property, the Court below (Fhear, J.) 
held : — 

that the f. fa.^ issued on the 23rd of i\Iarch 1S64, previously to tlie nmrt» 
gage, must he taken to have operated against the share of J/ and N from the 
date when it was issued; 

that oven if there was an agreement to mortgage, as 'alleged, then, altlioogh 
as against A", M and G themselves, :i Court (d’ Equity would treat such agree- 
ment ns equivalent to an actual mortgage, yet it would iiot do so as against a 
purchaser under the,/z, fu. without notice; and 

that the sale of the 7tii July 1864, tlierefore, passcMl the shares of M and N 
to /i free of any rights or equities of B. 

• Further, that the sale by the SherilF, of the 22nd February 18G€, having 
been efleeted at the instaiice of B, for the piurpose «d’ realizing the mortgrige- 
debt, was operative, as between B and /J, to pjass t<» A the entire, shares of 
iV, M and G in the property free of Bs mortgage lien. 

Held on appeal, that no agreement to mortgage being established, the sale 
by the Sheriif to A in 1864 overrode the mortgage to ii, and passed to A 
the shares of M and N, 

further, that the sale by the Sheriff in 1866 being of the right, title 
and interest of N, 3J and G, and made at the instance of B, without notice 
of her mortgage, and B having received the purchase-money, which would 
appear to have been estimated on the value of the unenc.umbered shares, and 
no objection having been made to the sale by the mortgagors, who had 
allowed A to hold unchallenged possession ever siiu;e, the entire equitable 
estate in the share of G must be taken to have passed to A, 

A mortgagee is not entitled, by means of a money-decree obtained on a 
collateral security, such as a bond or covenant, to obtain a sale of the equity 
of redemption separately. To allow him to do so would deprive the 
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mortgagor of a privilege wliicli is an equitable incident, of tlie contract of 
mortgage, — namely, a fair allowance of time to enable bim to redeem tbe 
property (1). 

Appeal from a decision of Phear^ J., dated 26th July 1875. 

Tiiis was a suit on a mortgage, dated 27th April 1864, for 
foreclosure or sale of 28-48ths of a house and land in Calcutta ; 
but the case is worth reporting only in so far as it relates to 14, 
out of these 28 shares. 

In the plaint and written statement of the plaintiff, it was 
alleged that Nobinchunder, Muttylall and Gopalcimnder, the 
owners of these 14 shares, borrowed from the plaiiitiffRs. I2,0CK) 
on 9th May 1863, and to secure repayment thereof executed in 
her favor a joint and several bond for payment of the said sum 
with interest on the 6th May 1864, and also a warrant to 
confess judgment thereon, and agreed to execute the mortgage 
now sued on by way of further security for the loan; 
that on 27th April 1864 the mortgage now in suit was, in 
pursuance of the aforesaid agreement, executed by Nobin- 
chunderj Muttylall, and Gopalchunder in favor of the plaintiff'; 
tliat the iuoney advanced on the boiul and mortgage formed 
a portion of the estate of the plaintiff’s deceased husband 
Baneyrmulhub Mitter, of which the Court Receiver had been 
a])pointed Receiver, and on default being made in payment of 
the sums secured by the bond and mortgage, tlie Receiver in tlie 
name of the plaintiff obtained a writ of in pursuance of 

which the Sheriff seized the right, title and interest of Nobin- 
chinnier, Muttylall and Gopalch under in the mortgaged pre- 
mises, and sold the same on the 22nd February 1866 for 
Rs. 3,700 to tlie defendant Aiiundlall Doss, who obtained 
possession thereof under his purchase ; that besides this 
purchase-money the plaintiff had received nothing on account 
of her debt. The plaintiff* also alleged that the defendant, 

(1) See on this point the following hmdmani Dasi^ 4 B. L. R., O. C., 83 
cases cited in the argument before the Kammi Debt v, Hamlochun Sircar^ 
Appellate Court — Ramlocktm Sircar 5 B. L. R., 450 ; and Neerwijmi 
\\ Kamiiii DeM, 5 B. L, R., 460/z. ; Mooherjee v. Opendi'o Narain Deb^ 
S. 0. on appeal, 10 B. L. R., 60 m. ; 10 B. L. R., 57. 

Brajauatli Kniidu Chowdhry v. Go- 
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at the time of his purehase., was aware of the existence of the 
mortgage. Tlie plaint prayed for an acccmiit, for forocloswre or : 
sale, for possession, and for such further relief as the plaintiff 
might be entitled to. 

From the written statement of the defendunt Aiuunllall Doss, 
it appeared that, under a writ of fi, ///, issued on the 23rcl 
'Bfarch 1864 in the suit of one Thomas Owen against 
and Nob inch under, the Sheriff, on the 7 th July 1864, seized 
and put lip for sale the right, title and interest of Nohinchiinder 
and Aiuttviall in tlie said house aiul land, aiul it was purchased 
by Goiireyehuru Chatterjee, but at his request transferred by 
the Sheriff to the defendant Anundlall, and on the lOtli August 
1864 the Sheriff executed in favor of the defendant Anundlall 
a bill of sale of the right, title and interest of Muttylall Bose 
/and Nobinchunder Bose; that the defendant Amiiullall had 
no notice at the time of his purchase of the plaintliPs mortgage; 
that on 22nd February 1866 the Sheriff, in pursuance of the 
writ of /i., fa. mentioned in* the plaint, put up for sale 
the right, title and interest of Nobinchunder Bose, Muttylall 
Bose, and (lopaul Chunder Bose of in and to the said house 
and premises, and one Nobongo Moonjery Dusseo became the 
purchaser, and transferred the said purcljase to the defendant 
Amradhili, who obtained from the Sheriff and the purchaser 
and her son a bill of sale thereof on IStli June 1806. The 
defendant Anundlall submitted that the mortgage mentioned in 
the plaint, even if executed by the parties by whom it purported 
to be executed, was fraudulent, and was executed to avoid pay- 
ment of the decree which then remained nosatiefied against 
Nobinchiiiuler and Muttylall, in respect of which the fi. ftu in 
the suit of Thomas Owen was issued, and was therefore void 
as against the defendant, and that the shares of the said Nobin- 
chunder and Muttylall in the said house and premises did not 
pass under the mortgage ; but the writ of fi.fa.s execution 
of which the sale of 22ad February 1866 took place^ haviiig 
been issued at the instance of the plaintiff, the said property 
was sold discharged of the mortgage debt, even if the said 
“'mortgage were held to he otherwise valid and binding. The 
/‘defendant farther '.'Submitted 'that if the Court should be of 
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opinion that the sale of 22nd February 1866 did not discharge 
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Pheae, J.j after stating the facts, observed, that if the 
mortgage on which the plaintiff relied was established, the first 
question would be whether the sale of July 1864, effected under 
Mr. Owen’s fi. fa,y which was issued in March 1864 before the 
date of that mortgage, would not prevail against if. That the 
defendant urged that that mortgage was made without valuable 
consideration, and that the case of the plaintiff was that 
it was made in pursuance of the original agreement, on which 
the plaintiff lent her money on the 9th April 1863, and that 
therefore it was founded on substantial consideration. 

The learned Judge having then examined the evidence on 
this point said, that he was on the whole disposed to think that 
the defendant’s contention to the effect that the mortgage of 
27th April 1864 did not stand on the consideration of the loan 
of May 1863 was a just contention. 

Assuming, however, that the mortgage was an effective 
conveyance or instrument, he asked what was the effect of 
Mr. Owen’sy^.ya. which preceded it? He then continued as 
follows : — 

This question, as well as one which will occur presently, seems 
to necessitate a slight examination of the English cases so far as 
tliey bear on the operation of a writ of 

I have more than once in this Court had occasion to express 
the opinion that an order for the sale of a judgment-debtor’s 
goods, made to enforce execution of a decree, whatever its 
shape, and whether preceded by actual attachment or not, 
has the effect of binding the debtor’s property as against any 
alienations which the debtor himself may make after its date. 
The proceedings in execution taken for the purpose of effecting 
a sale are in a sense proceedings in the suit against property, and 
all persons, wdio purchase from the judgment-debtor pending 
those proceedings, come into the position of purcliasers pendente 
lite^ and in a case lately before me and now pending before an 
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1670 ^^^ Appeal Bench — Dorab Ally Kkmi v. Klmjak Mokeeomhmi {ly — 

BunociOBUTOT j fgii; li-jyself obliged to act ow that view with re^jard to tlie 
operation of the wndt of fi, fu, issued by tin’s Court: in a suit 

SiiAMACHU'RN , ■ 

Bo>sk. which had been commenced in the. Supreme Court., Tlie English 
Closes which I have been able to find touching on this point 
seem to support that view entirely. Doubtless, ,a writ of 
execution in the English Courts of wliatever form, is issued a,.s of 
course founded on the record and judgment signed, but it is 
in its nature a judicial order operative as such till set aside 
even though taken out irregularly. This was settled in 
Bhnchenny v, Burt (2), and it wuis expressly stated by Pollock, 
C.B., in Wright v. Mills (3) that the issuing of a /?. fa. was 
a judicial act. 

As against the owner of goods, the writ an order 

that the goods be sold, and it is operative from the date of 
teste^ whicli, under the old practice, might have been a date 
long antecedent to the actual issue, though as against hima fide 
juirchases for value the Statute of Frauds stayed its operation 
till it was delivered to the Sheriff. Tins matter wius first 
explained in V. (4). 

The operation of a fi* ft* in itself %vas to give the Judgment- 
creditor a right to have the property sold : it did not alter The 
property in the goods, but it originated the right to sell in the 
jiidgment«creditor, which toidc priorit}^ from the date of the 
writ Tiie leading case on this point is Giles w Grooer (o): 
see per Tinilal, C.J., at p. 201, The principle was also 
explained by Littledale, J., in Lucas v. Noekells (6), and 
. by Lord Elienborough in Payne v. Dretve (7). There remains 
I think no doubt what the efiect of a fi, fa, is in England 
as regards the property against which it operates. There 
I need hardly say the writ only issues against go<Kls and 
chattels, and it is one of the questions in the present ease, 
what did the writ issued by Mr. Owen in 1804 operate 

(1) I. L. 11 , 1 Gale., 104. (4) 7 T. E., 20, 

(2) 4 Q. 3., 707. (5) 1 Cl & 72. 

(3) 5 Jur., N. S., 771. , (6) 10 Bing., hl7, .see p, 182, 

.(7) 4 East,' 523. 
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ijpoii ? The plaintiff says it operated solely on tlie defendant’s 

equity of redemption in t!ie premises. This position is I think 
unfortunate, because tiiere is ample authoritv' to show that ifi „ 

England the writ of fa, cannot be made use of against the Bosk. 
equity of redemption in such property as the wndt itself can 
operate on. For instance, although the Sheriff can seize the 
leaseliold of the debtor, he cannot seize the debtor’s equity of 
redemption in the leasehold, because the legal estate is in the 
hands of the mortgagee. A fi, fa, in England issuing from 
the Common Law Courts was only directed to legal assets, 
and in the eye of the Common Law Courts the mortgagor 
had no legal estate in property mortgaged. The cases of 
don V. Kennedy (2) and Scott v. Scholey (2) serve to establish 
this proposition. 

But in tins Court, which is a Court of Equity as well as of 
law, the relations between mortgagor and mortgagee of immove* 
able property, though no doubt governed by the mortgage con- 
tract, do not amount to two estates or two sorts of property. 

This Court only recognises in the mortgagee the right to recover 
the money due on the mortgage, and the right to obtain and 
hold the mortgaged property till foreclosure as security for 
repayment. On tlie other hand, the mortgagor has the whole 
beneficial interest in the lands subject to the mortgagee’s right 
to have effect given to his security. 

And from the date of the Charter of the Supreme Court, 
the writ of fi, fa, has issued indifferently against all classes of 
property belonging to the debtor witliout any distinction as to 
whether it is land, z. e, immoveable or moveable. This is point- 
ed out in the Master’s Report in Freeman v. Fairlie^ printed, 

I think, in 1 Moore’s Indian Appeals at the end of the case of 
Mayor of Lyons v. East India Comyany (3), And every form 
of writ of Ji, fa,, from whatever side of the Court issued, to 
wdiicli I have been able to get access, is couched in the same 
perfectly general terms. Form 10 given in the rules of tlse 
Supreme Court, which were made after the passing of Act VI 
of 1855, is in these words : 

(1)3 Atk., 738. (2) 8 East, 467, see p. 483. 

(3) p. 303. 
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“Process of Execution- aoaixst PROPEiiTr. 

Writ oj'jieri facias on a JitiJtjment for Finintif on ihr Ph Sithn 

'Tnctona/by , tBo ' Grace God of tlic ITuiied Kiii,£*‘doiii of Great 

Fort William in Bengal. of tlie 

fai til j and SO forth. 

To the Sheriff of the' Town of Caknttaj and .Factory of Fort Wil- 
liam in BeiigaL . 4 #. 

Greeting, we command yon that you cause to lie levied and made 
of the houses, lauds, debts, and other effects, moveable and immove- 
able, of 0. .D., now or late of in the provinces, districts or countries 
of Bengal, Bebar and Orissa, and the province or district of Benares, 
or ill any of the factories, districts, and places which now are annexed 
to and made subject to the Presidency of Fort Williaiu in Bengal 
aforesaid, by seizure, and if it be necessaiw by sale thereof, company’s 
rupees (the amount of all the monies recovered Iw the judgment) 
which A. .B. lately in our Supreme Court of Judicature at Fort 
William in Bengal, on the Flea Side thereof, recoYcred aga.lnst him, 
whereof the said C, .D. is convicted, and have tliat money before the 
Justices our said Court at Fort William aforesaid, immediately after 
the execution hereof, to be rendered to the said A. B., and that you 
do all such things as by Act No. VI of 1855 you are authorized and 
required to do in this behalf, atid in what iminuer you shall have 
executed this our writ make appear to our said Court at Fort William 
aforesaid immediately after the execution hereof, and have you there 
then this writ. Witness Sir Chief Justice at 

Fort William aforesaid, the day of in 

the year of our Lord one thousand eight hundred and iiftyj^ 

I am of opinion that the fi.fiu issued on Mr. Owen's appli- 
cation must be taken to have issued against all the piroperty of 
the judgment-debtors whatever the character of that property. 
Those debtors were Muttylall and Nobinchmider, and they at 
the time wlnen the was issued Iiad not actually mortgaged 
the house to the plaintiff, but at most had agreed to mortgage. 
The.;^. fiu then in my view operated against their shares in the 
house from the date when it was issued*. 

If it be assumed 'for the moment that they had agreed to 
mortgage those shares to the plaintiff, then althoiigii as against 
themselves a Court .of Equity would treat the agreement to 
mortgage as , .equivalent' to an actual mortgage, -.yet this would 
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not be so as against a purchaser under the Tvithout notice, 
and little or notliing as the evidence of an agreement on the 
part of Muttylall and Nobinchunder to mortgage is, the evi- 
dence of the defendant having knowledge of such an agreement 
at the date of the fa, or even at the date of his purchase is 
still less. It seems to me therefore that even under this hypo- 
thesis of an agreement to mortgage, the sale under Mr. Owen’s 
f.fa. passed the property to the purchaser free of any rights 
or equities of the piaintifF, But I have already said I think it 
has not been establislied by evidence that the plaiutifF had right 
of recourse equitable or other to the property in the hands of 
Muttylall and jSTobinchunder at that time, and if so the mattei 
is clear of ail question of notice to the defendant. 

But the discussion relative to the effect of the fi, fa, just 
gone through at some length leads me to the opinion that 
whatever had previously happened, and even if the plaintiff's 
contention as to the mortgage is made out, the sale by the 
Sheriff* on the 22ik1 February 1866 as between the plaiutitF 
and defendant passed to the defendant tlm entire share of 
Nobin, Muttylall and Gopalclmnder Bose free of the plain- 
tiff's mortgage lien. That sale was effected at the instance of 
the plaintiff and by getting the f* fa* issued in execution of 
the money-decree which had been entered up by her on the 
bond of May 1863. Siie got in substance the same right of 
recourse against the property affected by the f fa, as she had 
by the terms of her mortgage on the property affected by that 
instrument, in other words simply the right to have the property 
sold and to apply the proceeds of sale to payment of the debt 
which was owing to her, and which was the same debt, namely, 
tlie bond debt in. both eases; the alternative right to foreclose 
does not materially affect the comparison. Had the fi. fa, 
issiietl at the instance of a third party, any sale effected under 
it would have passed the property to the purchaser, subject to the 
plaiiitiiFs prior right to realiise her mortgage debt either out of 
that property or by the coercive process of taking possession of 
and holding it As however it was issued at the instance of 
the plaintiff' herself for the purpose of realizing that very debt, 
it seems plain that the sale and oouveyance of the property 
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130SIC. that after the mortgage the property in tiie house consisted ot 
two parts^ namely, the mortgagee’s estate and the mortgagor’s 
estate (or equity 'Of redemption), 'and that 'what was sold under 
the wnis the latter only. I need not now discuss the 

meanings of tliese terms as understood in the English system of 
real property law% administered as that laiv is in two sets of 
Courts (common law and equity) of differing jurisdictions. 
This Courtis a Court both of law and equity witli complete 
jurisdiotiou to deal witli the matter aceording to the true rela- 
tioiis between the parties, and I have already pointed out what 
those relations are in the case of mortgage. I think then 
that the pltiinliff, after having sold the sliare of Nobin, Mutty- 
lall and Gopalchuuder under the yL issued by her in 
1866, cannot now maiukiu that those shares still remain 
mortgaged to her. 

Indeed I think it appears on a little consideration that it 
would be absurd to hold that she sold the pr<jperty in 
February 1866 subject to lier previous mortgage lien; for 
by the act of selling she reduced the extent of her lien neces- 
sarily by the amount of the purchase-money, and therefore 
there must be a very substantial difference between the lien 
subject to which the property was put up for sale and bought, 
and the lien which remaiued to the plaintiff after the sale. 
The only other alternative seems to be that the property 
was put up for sale and sold subject to a lien wdfuih could 
only be ascertained by solving an algebraic equation, and 
that as a matter of practice is absurd. 

The result is that, in the view of the case at which I have 
\ ; arrived, the plainlitf cannot set up any mortgage aguiust 

, , tlie defendant Aiiundlall Doss in respect of the shares of 

Nobiu, Muttylall and Gopalchuuder Bose in this house. 

This suit must be dismissed with costs No. 2 as against 
Anundlall Doss. • L 

From/this decision 
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Mr. Kennechj fuul Mr. Bonuerjee for the appellant 

Mr. Jackson for the respondents. 

Mr. Kenned}/, — No change was produced in the law by giving 
the Courts here power to administer both law and equity ; the 
fact that equity will not grant relief causes no change in any 
strictly legal rights to which the plaintIfF may be entitled. 
Whether there was notice or not is immaterial if the mortgage 
is a valid one^ but the inference to be drawn from the evidence 
is t!uit there was notice. The sale of the right, title and interest 
of the mortgagor cannot have any effect on the mortgagee’s title ; 
at any rate the sale of the equity of redemption of a portion of 
the property could not discharge the rest. [Pontifkx, J., 
referred to Synd Emam Momtazooddeen v, Rajcooniar Doss (1) 
and Syed Nazir Hossein v. Fearoo Thovildarinee (2).] Those 
cases are decided with respect to mofussil bonds, which are 
different : here the mortgage was in the English form. There is 
ai3 Act (VI of 1855) which specially empowers tlie sale of the 
equity of redemption. It has been deemed inequitable to permit 
the mortgagee to sell for tlie same debt the pro23erty on which the 
debt was created and to retain his lien, so he could not execute 
his decree against the mortgaged property. Here only tiie 
right, title and interest of the mortgagors were sold, and not the 
right, title and interest of any otlier 2 )erson. The remedy of a 
mort<ra2:ee until 1855 was not sale but foreclosure. The mort- 
gagee cannot sell tiie equity of redemption ; see Kamini Dell 
T. Ramlochitn Sircar (3) and Ramlockim Sircar v. Kmnini 
Dehi (4). [Pontifex, J., referred to tlie principle of 
tacking.] The doctrine of tacking does not apply in India. 
[Pontifex, J. — Would it not apply in Calcutta to a mortgage 
in the English form ? j The law of tiiis Court in 1864 was the 
Civil Procedure Code, under which an attachment is necessary 
before sale ; here there was no attachment. It is well settled 
that a person taking under a sale by a judgment- creditor can 
take notliing exce|;)t what he had a right to sell. Watts v. 


iS7r> 


BnuriooBUTTr 

Dobskk 

V. 

SUAMAGItUEN' 

Bose, 


348 


THE INDIAX^ LAW HEFORTS. 


[VOL. 1. 


187G 


Bhuggobuti’I” 

Dossks 

t\ 

Sh A MACH URN 





Por^^r(l) is completely got rkl of; see (Vkit^tartk ?. Gortkn(2)y 
Holroyd v» Marshall (3), Eyre v, 31aedewell (A), iukI Anunda-- 
lull Duss v« lladhnmokan ' Shtm (5). The fact llierefore of a 
aiau having a judgment against him does not; enable him, by hav- 
ing his property sold, to sweep away all erputable rights against 
himself by reason of contracts made by him. As to the effect 
of a judgmeiit under the statutes of Westminster, see Ncate 
V. Duke of Marlhorough (6); aii ehgit had to be issued. [.Gf auth, 
C. J., referred to Coote on Mortgages, p. 31, 3rd ed., where he 
says, that ‘Hhoiigii an equity of redemption was not extendible 
at law under 29 Car, ii, c. 3, yet the judgment ibrinetl a lien on 
the land, and the creditor might file his bill to redeemW] Tlie 
hovering lien created by an elegit does not exist in this country. 
Although the Saj)reme Court administered butli law and equity, 
the same d iidges sat in different capacities : the change in tlie 
constitution of the Courts in 186 2 did not make any difference 
so as to affect the righ.ts of suitors. A mortgagee by the 
purchase of the mortgage property becomes a trustee for the 
mortgagor — Kamini Debt v. Ilamlochiui Sirvfrr (7); but this 
would be an unnecessary precaution if it was considered the 
equity of redemption had been sold, as the mortgagor would not 
have been injured. In tliat case the proceeding i^s considered as 
an attachment and sale of something subject lo the morigage ; 

per Maepherson, J., in that case, p, 4 j 8 ; sec also Brujanath 
Kimdu Chowdrg v. Gobindtnimi Dasl (8), and Act Vill of 
1859, S3. 205, 215, 240. Thera is no way here of registering 
a judgment and so making it a lien. Until attachment the 
property was not bound at all ; see s. 246. [Gaeth, C. J. — That 
provides for the case of an execution-creditor and a third person, 
which is not the present case.] The intention of the Procedure 
Code IS to place the turning point of the lieu at the attach- 
ment ; and s. 246 shows that previously to attachinont there was 
no Hem [Poxtifbx, J.— S. 246 is a mere section of pro- 


(l) 3 E. and B., 743. 
(*2) Or. k Fb. 325. 

(3) 10 H. L. 0., 191. 

(4) 9 H. L. 0., 619. 


(5) 2 B. L. II., F. IL, 49, see pp. 
62, 64, 70 and 72 ; S. 0., on appeal, 14 
Moore’s I. A., 543. 

(6) 3 Mj, & Or,, 407. 
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cedure. Garth^ C.J. — Of procedure in the nature of an 1^76 
iiiterpleader^ so that it might be summarily determined in case BHi?«GOBiJTTr 
of dispute whose the laud is? Mr. Jackson* — A suit begun in ^ t*. 

the Supreme Court may be continued under the procedure of Bosis. 
that Court ; see 24 and 25 Viet, c. 104, s. 9, and Dorah Ally 
Khan v. Khajah 31oIieeooddee7i (1).] Ncru?ijun Mooherjee v. 

Opeiidro Narain Deb (2) shows that a mortgagee cannot sell the 
equity of redemption except by special leave of the Court. 

[Mr. There is a rule of Court now to that effect ; see 

Kule 92 of the Eules of February 1875.] That rule contains a 
proviso when the mortgagee is willing to join in the conveyance 
to a purchaser; this must mean that a sale by the mortgagor 
would not pass the whole interest, or why ask the mortgagee to 
join In the conveyance. 

Even if the /?. fa. is valid, though it is submitted attachment 
was necessary, yet it ouglit only to have the effect of an 
attachment, i e., apply from the time of taking |)Ossession under 
it. [Mr. Jaclison refers to Act XXIV of 1865.] That does not 
affect the question ; it only shows, if anything, that the procedure 
up to that time had been irregular. [Garth, C.J. — The Regis- 
trar tells me that a Ji. fa. was only issued in old suits, not in new 
ones. May we not presume theu that this was an old one, nji. 
fa. having been issued.] The learned Counsel contended, that 
on the evidence there was sufficient to show that there was an 
agreement for the mortgage, and that the mortgage iiaving been 
executed in pursuance of that agreement, was executed on sub- 
stantial consideration. 

Mr. Jachson for tlie respondents. — Act XXIV of 1865 
does justify the issue of a fi. fa. in this case. S. 2 refers 
to cases where execution has been taken out ; s. 3 to cases in 
which execution has not been taken out : the former are to be 
executed according to the High Court procedure ; the latter, 
though executed according to the procedure of the Supreme 
Court, are to be valid. If the procedure liad been regular 
up to 1865, what object would the Act have had ; there would 
have been no defect to cure. , . ' 
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The Fall Bench decision in Sj/ud Jtmmn JIcHiiacuddecu^^ case 
Ciuniot be distinguished by being a case of a mofiissil mort- 
gage, — tliat 58 nofc the ground of the decision ; see pp. 423, 425» 
It applies directly to this case. 

The case of The Bmih of Bengol v. Nundohdl (I) 
shows that an equity of redemption can be sold. The principle 
of the case of Kamini Dehi v. Momlochnu Siraar (2) is not 
applicable to tliis case : the state of facta is wholly diitereut. 
On the question of whether there was an agreement to mortgage, 
the learned Counsel was not called upon. 

Sir, Kennedy in reply. — There is a great difference between 
charges by mortgage and by boiid as to subsequently bringing 
a suit The Full Bench case only applies to the facts of the 
particular case. [Pontjfex, J. — The whole question was 
fully discussed aiul. considered in that case : it was decided on 
principle.] Does an action on a covenant in a mortgage in 
which the mortgagee recovers money hy arrest of person or 
sale of chattels, do away with the mortgage lien or act as 
a bar to a suit for foreclosure ? [Pontifjex, J. — Is there a con- 
veyance on a decree for sale in a mortgage suit ?] Xes, alwjiys 
here, how otherwise is the purchaser to obtain the sulyect of 
his purchase. [PoxxiFEX, J. — You wouhl then never be able 
to sell the mcn-tgagee’s lien at all. There is iu> aueh thijjg tinder 
Act VIII of 1859 as selling the mortgagee’s lion : you sell the 
right, title and interest of the mortgagor under a Jiioiiey-decree, 
and under a sale in a mortgage suit you sell precisely the same. 
Garth, C.J. — Why cannot a mortgagee sell subject to his 
own lieu in tlie same way as other estates ai'e sold subject to 
liens?] 

The case of The Banh of Bengal v. Nundalall Doss (1) is 
inconsistent with the Full Bencli decision. Since tfie Statute of 
TYilb IV., a fi, fa. would issue in England against tlie mortgaged 
property, but it could not bo contended that it barred a suit 
for foreclosure. 

, , ‘ Cw\ adp. vult 

Garth, C. J., nfter stating the facts, delivered the judgment 
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of the Court. The portion of the jiulgmeiit relating to 14-48tlis 
share %Yas as follows ; B 

With respect to the remaining 14*-48ths, the defendant Anuncl- 
lall claims to be a purchaser in priority to, or in exclusion of, 
the mortgage on the following grounds : First with resj)ect to 
iNobinchunder’s 6"48ths and MuttylalFs 4-48^18, the defendant 
Anundlall proves that the right, title and interest of Ifobiiichuu- 
der and Muttjlall in the property were sold, by the Sheriff on 
the 7th July 1864 under a writ of execution issued on 23r(l 
March in a suit brought b}’' one Thomas Owen against Mutty- 
lall and Nobinchunder., such sale being made to one Goury- 
chunu by whose direction the purchase was transferred to 
Amindlull, to whom a conveyance was executed by the Sheriff 
on the 10th of August 1864. 

The plaintiff, on the otlier hand, insists that the alleged agree- 
ment for a mortgage of this property to her was made on the 
6th of May 1863, and that the SherilfF’s sale could not operate 
to the prejudice of such alleged agreement. We are however 
unable to discover sufficient evidence of this alleged agreement 
for a mortgjige. The entries appearing in the books of Messrs, 
lingers and Ilemfry on which the plaintiff relies (even assuming 
that they were properly receivable in evidence) are far too 
indefinite to prove that there was a binding agreement for a 
mortgage of this particular property on the 8th of May 1863 
■when the money was advanced on the bond, or prior to the 
actual date of the mortgage. The entries do not show what 
property was to be included in the mortgage, nor what were to 
be its terms^ or that the lender of the money stijmlated for the 
security of a mortgage. We are tlierefore of opinioii that the 
SherilFs conveyance to Anundlall in 1864 overrides the mort- 
gage upon which the plaintiff sues. 


And Anundlall also relies on a further sale by the Sheriff 
in 1866 made under the following circumstances ; — On the 2nd 
of February 1866, the Sheriff, under another writ of execution, 
issued upon the jiulgmeut entered upon the plaintiff’s warrant 
of attorney of the 6th of May 1%63, sold the right, title and 
interest of Nobiuehiinder, Muttjlall aiicl Gopalcliuuder in the 
property to one Noboiigo Monjery Dabee, by whose direction 
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187B the purchase was transferred to Aninidlall^ to whom a convey- 
Buiior-joDori'Y aiicc was executed by the Sherilf ou the 18th of June 1866* 

' : .OOSSKJfi" ■ ■ 

The ])]aiutifr insists that this sale, though made at her own 

SilAMACIIUllN ^ ^ ^ 

Bose, iusttuiQQ iiiul without uoticc of her mortgage^ passe<l oid}' the rights 
title and interest oidNobinciiiuider, Aluttylall and Gopalchunder 
in the equity of redemption subject to the mortgage^ and did 
not aliect the mortgage itself^ so as pro tanto to discharge 
annul it; and that in fact such sale must be treated precisely in 
the same manner us a sale upon a judgment of a person who is 
not a mortgagee. This argument of the plaintiff only affects 
Gopalchunder’s share, as we have already stated that in our 
opinion the shares of Xobinchunder and ]Wutt}'lall passed 
under the Sheriff’s sale in 186-L But we^ are unable to assent 
to the argiuiient as affecting Go[)alehunder’s share. IVe think 
that a mortgagee selling in execution the rigla, title and interest 
of his mortgagor obviously stamis in a diilerent position from a 
stranger selling in execution the mortgagor’s right, title and 
interCvSt. Take for example the case of an estate worth Rs. 2,000, 
but: subject to a mortgage for Rs. 1,000. If the mortgagor 
sold by contract, or if his judgment-crodit(jr sohl in execution 
the equity <»f redemption for lis. 1,000, the mortgag<u’ wnuild in 
each case benefit by the sale and receive in cdlect the full 
value of the estate, Rs. 2,000. But if the mortg?jgee could 
sell separately in execution the ecpiity of redemption, for 
Rs. 1,000, the result would be that his own debt would be 
discharged, and the purchaser would bold an estate worth 
Rs. 2,000 for the price of Rs. 1,000, and tlie mortgagor \vould 
lose an estate worth Rs. 2,000 having received only the mort- 
gage money of Rs* 1,000. 

And though we asked for autliority to support the plaintiff’s 
argument, we were not referred to any case, whore under a 
mortgage in the English form the equity of redemption has 
been separately sold under a money- decree recovered! by the 
mortgagee. The only case we can find in the English reports 
in whicii the question was apj[)roached, is Ltjster v* Dolhmd (1), 
which is very imperfectly reported, and was ultimately decided 
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by Lord Thurlow on the gronnd that an equity of redemption 
could not be extended under the Statute of Frauds. One of Lord 
Eedesdale’s arguments in that case appears to have been that 
such a sale would in effect defeat tli.e mortgagee’s own agreement 
for a redemption. Under the present law in England^ an 
equity of redemption can be reached by a judgment-creditor 
only by means of an equitable execution^ as it is called, or 
througli the decree of a Court of Equity, which wmuld neces- 
sarily, by the proceedings in the suit, be informed of the exist- 
ence of the mortgage, and the fact tliat the judgment-creditor 
was also mortgagee. 

IVe are of opinion tliafc a mortgagee is not entitled by means 
of a money-decree obtained on a collateral security, such as a 
bond or covenant, to obtain a sale of the equity of redemption 
separately, because by so doing he would deprive the mortgagor 
of the privilege ^Yhich, upon the principle of considering the 
n estate as a pledge, a Court of Equity always accords to a 
mortgagor, namley, a fair allowance of time to enable him to 
discharge the debt and recover the estate. This privilege is an 
equitable incident of the contract of mortgage, and it would 
be inequitable to permit the mortgagee to evade it) to do that 
circuitously which lie could not do directly. 

In the present case the sale of the Sheriff in 1866 was of 
the right, title and interest of the mortgagors, the sale being at 
the instance of the mortgagee without disclosing her mortgage 
and without notice of the amount due to her as a charge upon 
the property. The purcluise-moiiey would appear as in the case 
of Ljjster V. Dolhmd (1), to have been estimated on the value of 
the unencumbered shares, and it has been received by tlie plaintiff. 
This sale has not been objected to by the mortgagors who are 
parties to this suit, and possession was at once taken under it and 
has been held unchallenged ever since. Under these circum- 
stances we are of opinion that the sale and conveyance by the 
Sheriff must be considered to have passed the entire equitable 
estate in Gopalchuiuler s share, and we therefore concur with 
Phear, J., in dismissing the plaintiff’s suit, so far as respects 
the 14-48ths of Nobinciumder, Muttylall and Gopalclumder, 

(I) 1 Yes., 431. 
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Under tlie circumstances ■ we think the ■ appellant must pay 
Aiiuiidlall^s costs of this appeal, and must add her own costs 
of this suit and appeal to her security^ and Pliear, J*’s decree 
will be modified accordingly. 

Decree varied.: . ' 

Attorney for the appellant : Mr. Remfr^. 

Attorney for the respondents : Baboo G. C. Clmnder, 


ORIGINAL CRIMINAL, 

Befoj'e Mr, Justice Pontifex, 

THE QUEEN on the Prosecution of MORAD ALI y. HADJEE 
JEEBUN BUX. 

Act X of W 5 {High Cotti'is' Criminal Procedure Act), s. 147-— Case tro?is-> 

fei'red to High Court — Refund of Fine on Quashing Comiciion — Notes af^ 

Mvidence taken hy Magisti'ate. 

The High Court has no power, under s. 147, Act X of 1875, to order a hue 
to be refunded on quashing a conviction (1). 

The Court in this instance decided whether the case should he transferred 
under s. 147 on the notes of the evidence taken by the Magistrate at the 
trial. 

In this case a rule had been granted by Phear, J., on tlie 
30th March, calling on Mr, Dickens, Police Magistrate for the 
Northern Division of Calcutta, and Morad AH, the complainant 
in the case, to show cause why the case slmuld not be transferred 
to the High Court under s. 147, Act X of 1875. The facts 
were, that the complainant and defendant lived in adjoining 
houses between which there was a party wall. A hole was 
found to have been madein the wall, apparently from the defend™ 
ant’s side, and Morad All instituted a charge against Hadjee 
Jeebim of having committed criminal mischief. On that charcre 
Hadjee Jeebun was convicted by the Magistrate Mr. Dickens 
and fined Rs. 50, which was ordered to be paid to the complain- 
ant. The ground of the application for transfer to the High 

(1) III In re Louis, 15 B. L. R., Ap., 14, the Court ordered the fine to be 

refunded. 
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Court was evidence . adduced at the 'trial: ^ ■ : 1S76;-:' 

any iiiteiitioa oil the part of the defendant to commit mischief / Qumm 

Mr. Bj^anson and Mr. Evans now appeared to show cause JekeTn'bux. 
against the order. 

Mr. .Jac^AW and Air, contra. 

On the part of Morad Ali an affidavit of Mr. Plttar^ and on 
behalf of Hadjee Jeebun Bnx, a joint and several affidavit of 
Mr. Leslie a.iid Hadjee Jeebun Bux, were filed. To the latter 
affidavit was annexed an attested copy of the notes of Jhe evi- 
dence taken by the Magistrate at the hearing of the charge. 

Air. Bramon went into the merits of the case, and contended 
that the defendant had been rightly convicted. [Mr. Jachson , — 

The notes of the evidence taken before the Alagistr ate must 
be taken to be the materials on which the Court is now to 
decide. See In re Louis (1). Affidavits cannot be used to 
supplement that evidence.] There the case had been brought up 
under s. 147 ; this is an order calling on us to show cause why it 
should not be sent up. The notes do not comprise all the 
evidence taken before the Alagistrate. He is not bound to take 
notes at all. [Pontifex, J. — Is it a case of mischief at all? 

The wall appears to be a party wall. But even if it had been 
the complainant’s, the defendant’s conduct seems to have been 
trespass, not criminal mischief.] . 

Air. Evans on the same side. — Air. Leslie’s affidavit mentions 
evidence which does not appear in the notes of evidence taken 
by the Alagistrate. AVliere it appears that all the evidence is 
not before the Court, the Court ought to call for the whole of 
the evidence, or it might rehear the case. 

; ■ Aliv that all the materials necessary for 

decision: were before the Court, and- that on those materials the 
conviction ought to be 'quashed,. 

The Court ' was of opinion ■ that on the evidence which had 
come up from the Police Court there was iio: case for convicting 


(1) 15 B. L. R. Ap., 14. 
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the defendaiiti of mischief: inasmuch as there was no evidence to 
show that the hole was made in the wall maliciously or for 
the purpose of annoying the prosecutor. The conviction was 
therefore ordered to be quashed. 

Mr, JacJisoii applied for an order for refund of the fine: but 
the Court xvas of opinion it had no power under the section to 
order repayment of tlie fine. 

All a]>pUcation by Mr. Jackson for costs was refused^ the 
Court being of opinion tliat the defendant was not wholly free 
from blame in the matter, and that the prosecution did not ap» 
pear to have been a malicious prosecution. 

Cojwiction quasliecL 

Attorney for the complainant : Mr. Fittai\ 

Attorney for the defendant: Mr. Leslie, 

Mfjm'e 31r. Justice Phear and 3Ir, Justice 3Ja?di.h/. 

THE QDEEN t7. UPENDRONATH DOSS and anothee. 

Act X oj 1875 (High Courts' Criminal Procedure Act>:,,s. 147 — Case trans« 
/erred to High Court — Notice to Prosecutor — Penal Code, ss, 292 wid 
2dA-'-SjjeciJic Cha?ge — Procedure on Transfer to High Court, 

In an application for the transfer of a case under s. 147, Act X of 1875, 
in which the prisoner has been convicted and is undergoing imprisonment, it 
is in the discretion of the Court to order, for sufficient p?'imd facie cause 
shown, that the case be removed, without notice to the Crov/n. 

Sembie . — A charge under ss. 292 and 294 of the Penal Code should be 
made .‘specific in regard to the representations and words alleged to have been 
exhibited and uttered, and to be obscene; and the Alagistrate, in convicting, 
should in his decision state distinctly what were the particular representations 
ami words which he found on the evidence had been exhibited and uttere<?, 
and which he adjudged to be obscene within the meaning of those sections. 
Where no such specific decision has been given, the High Court, when the 
case has been transferred under s. 147, Act X of 1875, may either try the 
case de novo, or dismiss it on the ground that the Magistrate has come to no 
finding on which the conviction can be sustained. 

The prisouera bad been cliarged with offences under ss. 292 
aud 294 of the Penal Code, and had been on conviction sentenced 
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by the Magistrate for the Northern Division of Calcutta to one 
month’s simple imprisonment. On tlieir application to the 
High Court, Phear, J., made an ex parte order under s, 147 of 
Act X of 1875, removing the case to the High Court, and 
allowed, the release of the prisoners on bail under s. 148. The 
case BOW came on for hearing. 

Mr. Branson^ Mr, M, Ghose^ and Mr. Palit appeared for the 
prisoners. 

The Standing Counsel (Mr. Kennedy) for the Crown. 

Mr. Branson contended that the conviction could not be 
sustained, first, on account of the vagueness of the charge, 
inasmuch as it did not specify the nature of the crime charged : 
secondly, that the prisoners had committed no offence under 
ss. 292 and 294; and thirdly, that the evidence did not justify 
the conviction. He also contended tliat the Magistrate had no 
power to dispose of the case summarily. 

The Standing Counsel raised an objection to the order made 
removing the case to the High Court, inasmuch as no notice 
tliereof had been given to the Crown. Tlie Court offered to 
adjourn the case if the Crown required time to enable tlieni 
to proceed with it, but the Standing Counsel said he thought 
an adjournment was unnecessary. He then contended that 
the Magistrate had power to try, and dispose of, the case sum- 
marily, and that on the evidence the conviction ought to be 
npheld. After hearing Mr. Branson in reply, the Court took 
time to consider its judgment, which, on a subsequent day, was 
delivered by 

Phear, J, — This case now comes before us by reason of its 
having been removed to this Court from the Court of the 
Magistrate of Calcutta, Northern Division, by an order made 
niuler s. 147 of the High Courts’ Criminal Procedure Act. 

The learned Standing Counsel, on behalf of the Crown, 
objected that the order had been irregularly made, because the 
Cro\tn was not served with notice of the application for it. 
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aiDl was not given au opportunity of being beard upon that 
application. We are of opinion^ however, that when, as in 
the present case, a conviction has been arrived at by the Magis- 
trate, and tlie petitioner is actually suffering imprisonment; 
thereunder, it is within the discretion of this Court to order 
for sufficient primd facie cause shown, on tlie application of the 
prisoner, that the case be removed, without notice to the Crown, 
We intimated our readiness to give time to the Standing 
Counsel, if he required it, for the purpose of this hearing, but 
lie said he was quite prepared to go on with the ease without 
delay. 

The charge preferred against the petitioners and some other 
person, upon which tliey were tried by tlie Magistrate, appears 
in the Court-book, wdiich the Magistrate has sent up to us, in 
the following words : — Defendants are charged with having, 
on 1st March, at Eeadon Street in Calcutta, exhibited to public 
view certain obscene representations. Defendants are further 
charged with having at the time and place aforesaid uttered 
or recited certain obscene words to tlie annoyance of others : 
ss. 292 and 294 of the Penal Code;” and the original order 
or conviction made and signed by the Magistrate after hearing 
the evidence given on both sides appears to have been as fol- 
lows : — Defendants (2) and (3) Upendronath Doss and Onirito- 
bill Bose” (the two petitioners to this Court) are found guilty 
under ss. 292 and 294 of the Penal Code, and sentenced to 
suffer imprisonment for one month.” 

The scope of each of the two sections, 292 and 294, of the 
Penal Code is wide ; and it is much to be regretted th«at the 
charge against the prisoners was not made specific in regard to 
the representations and words alleged to have been exhibited and 
uttered, and to be obsceue, before at least the accused persons 
■were called upon to auswer it. And it was certainly very 
important, both in the interest of the accused persons, and of 
the public, that the Magistrate, in his decision of the matter, 
should have stated distinctly what were the particular repre- 
sentations and words which he found in the evidence the con- 
victed persons had exhibited and uttered, and which he adjudged 
to be obscene within the meaRiwg of these sections. 
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- Had tlie^^ c remained as . the Magistrate’s book represents 

it, we slioiild have been reduced to the alternative of either Qukkn 

■ ^ , ■ V.' 

practically trying tlie case de novo or of dismissing it;, upon the 
groiiml that the Magistrate had come to no finding upon which 
his conviction could be sustained. Fortunately, however, since 
the conviction has been impeached by the making of the appli« 
cation for the removal of the case to this Court, the Magistrate 
has formally drawn up his specific findings of fact, and his 
order thereon, and we may now safely assume that this dociiraent 
discloses all that in the opinion of the Magistrate is established 
by the evidence against the petitioners within the scope of 
ss. 292 and 294 of the Penal Code. (After going through the 
specific findings of the Alagistrate his Lordship found that the 
evidence was not sufficient to justify the findings of fact arrived 
at by the Magistrate, and that the words and passages were not 
obscene within the meaning of ss. 292 and 294, and continued :) 

It thus appears to us that the grounds upon which the Magis- 
trate has placed his conviction in this case fail : and we can 
discover in the evidence no other ground upon which it could 
legally be supported. It follows that the conviction must be 
quashed, the sentence set aside, and the petitioners released 
from the obligation of their recognizances. 

Go7iinctio7i quashed. 

Attorney for the Crown: The Government Solicitor ^ Mr. 

Sanderson, 

Attorney for the defendants: Baboo G. (7. Chimder. 

APPELLATE CIVIL. 

Before Mr, Justice Glooer and Mr. Justice Mitter, 

GOUREE LALL SINGH (Plaintiff) v. JOODHISTEEE HAJRAH JS76 

AND OTHERS (DEFENDANTS).’*' Juf/^, 26. 

Regidaiion VIll of 1819, ss, 8 and \ 4,--- Suit for Reversal of Service 

of Notice, 

Where, in a suit to set aside a patni sale under Reg. Will of 1819, 
it was proved that the notice of sale was first stuck up in the ciitcliery 
of the ijaradar (the Blehal having been let out in ijara by the patnidar), 
and on the refusal of the ijaradar’s gomasta to give a receipt of service, it 
Regular Appeal, No. 295 of 1874, against a decree of the Subordinate 
Judge of Zilla East Btird wan, dated the 27th April 1874. 
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1870 was taken down, ftiitl subsequently personally served on the defaulting patni- 
Ooui-KK Lall bousej which was at some distance from the patni mehal, held, that 

Singh object of the provisions in Reg. VIII of 1819 as to service of 

JoomiiVrKER notice of sale is not only to give notice of sale to the defaulter, but also to 
Hajuah. under-tenants, and to advertize the sale on the spot for the iiirormatioii 
of intending purchasers; but though those provisions had not been strictly 
complied with, yet as the plaintiR(the patnidar) did not allege that in eonse» 
quence of the defective publication there was not a sufficient gathering 
of intending purchasers ; nor that the under-tenants were ignorant of the 
sale, and were prejudiced by such ignorance, nor tbat the mehal was sold 
below its value, held, that the defect did not amount to a sufficient plea 
under s. 14 for setting aside the sale. 

Bf/hantha Nath Sing y. Maharajah Dhiraj Malmiab Chand Bahadur (X) 
commented on and distinguished. 

Baboos Bliowmy Churn Diitt and Umlnca Churn Bose lot 
tlie a})pellant. 

Baboos Mohiny Moliun Boy and Kally Prosonno Butt foi* 
the respondents. 



The facts ami arguments are sufficiently stated iu the judg- 
ment of Mitter^ J., which was as follows : — 

Mitter, J. — This is a suit for the reversal of a patni sale 
under Regulation VIII of 1819. The claim is based upon two 
grounds, (1) that there was no arrear of rent due from 
the plainlilf on the day of the sale, the same having been paid 
to the zemindar two days before the day of sale, and (2) that 
the notification of sale was not duly published according to 
s. 8 of Regulation VIII of 1819. 

The lower Court has dismissed the suit Upon the first 
point the lower Court has found that the allegation of payment 
of rent two days before the day of sale is not true, and that 
the dakhila produced to estabiisli that payment is not genuine. 
As regards the publication of the notice of sale what the 
^ lower Court finds is this, that it Avas first stuck up in the 
cutcherry of the ijaradar (the mehal having been let out in 
ijara by the patnidar), but the gomasta of the ijaradar having 
refused to grant a receipt of the service of the notice to the 
peon who took it^ it was taken down and subsec|uently person- 

,1 I*. B., 87. ■ 
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ally Bervetl upon the plaintiff^ the patindar. The lower 1S76 

Court having come to these .conclusioiis of facts, dismissed GourwicLall 

: ; .■■"Singh 

the suit 

On appeal the correctness of thevSe coiiclusions of facta has 
been contested upon the groimcl that they are against the weight 
of the evidence on the record. I do not think that this conten- 
tion ouglit to prevail. I am quite satisfied with the reasoiivS 
given by the lower Court in support of these eoncliisions, and 
I, do not tliiidc that we ought to disturb his findings in appeal 
We must, therefore, accept them as giving the true facts of 
the case. ■ 


The next question that has been raised in appeal before us 
is, that, accepting these findings of facts as correct, still the sale 
cannot statid, as the notification of sale was not published in 
the inaiuier indicated in cl. 2, s. 8 of Ilegulatioii VIII of 
.1819. The plaintiff does not deny that two notices, as required 
by this clause, were stuck up in accordance with law in the 
cutcherries of the zemindar and the Collector, but his case rests 
upon tlie ground that no notice was published as also required 
by the same clause iu the mofussil. The clause in question 
first of all lays it down that the notice of sale should be stuck 
up in the cufccherry of the Collector. Then it further provides : 

A similar notice shall be stuck up at the sudder cutcherry 
of the zemindar himself, and a copy or extract of such part 
of the notice as may apply to the individual case shall be by 
him sent, to be similarly published at the cutcherry or at the 
principal town or village upon the land of the defaulter. The 
zemindar shall be exclusively answerable for the observance 
of the forms above described, and the notice required to be sent 
into the mofussil shall be served by a single peon, who shall 
bring back the receipt of tlie defaulter or of his manager for 
the same, or in the event of inability to procure this, the signa- 
tures of three substantial persons residing in the neighbourhood 
in attestation of the notice having been brought and published 
on the spot.” 

Now it is evident from the fiiets of this^^^^^^c that the form 
prescribed above for the publicatidn of the notice in the mofiis- 
sil has not been strictly complied with, becau.se the notice. 

48 
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iSTO though at first stuck up iu the cutcherry of the ijaradar^ was 
after a short time taken down and personally served upon the 
defaulter at his house^ which is at some distance from tlse patni 
mehal. Therefore the question which we have to determine 
is %vhether this defect is such as to entitle the defaulter to ask 
the Court to reverse the sale upon that ground alone. In order 
to arrive at a satisfactory conclusion upon this question^ we 
must first determine what is the object for which this provision 
as to the publication of this notice in the mofiissil has been 
made, because if it be* simply to give notice of the sale to the 
defaulter, it is clear that in this case we ought not to give 
effect to the contention of the plaintiff, who has got a 
more direct notice of the sale, as it was personally served upon 
him. It has been decided by Sir Barnes Peacock, C. J., in the 
case of Sona Beebee v. Lull Cliand Chowdhry (1)^ that a patni 
sale should not be set aside for mere formal defects in the pub- 
lication of the notice if it proved that it has been served upon 
the defaulter. This case has been quoted with approbation by 
their Lordships in the Judicial Committee of the Privy Council 
in the case of Ram Sabick Bose v. Kaminee Koomaree Dossee (2). 
The same view of the law has been taken by a Division Bench 
of this Court in the case of Fitambiir Panda v. Damoodiir 
Doss (3). 

Now it is clear that one of the objects of this provision is to 
give notice of the sale to the defaulter, and so far as that object 
is concerned, the plaintiff, as I have remarked above, has no valid 
ground to complain. But the question is, — is that the sole ob» 
ject ? I do not think it is. If it were the sole object, we should 
have naturally expected that handing over the notice direct to 
the defaulter or his agent would have been laid down as the 
ordinary and the principal mode of service, and the sticking up 
of the notice in his cutcherry, or the publication of the same 
t at the principal town or village upon the land,” would have 
been laid down as the substituted mode of service to be resorted 
to, if it be impracticable to effect the service in the first 

(1) 9 W. E., 242. (2) 14 B. L. R., 394. 

(3) 24 W. R., 133, See also Matmgmee Churn Mitter v. Moorary 
Molmn Ghose^ L L. R., 1 Calc., 175. 
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mentioned mode. Tlien it must be remembered that there is m 

other provision in the Ref?uIafcion for adyertizinct the sale in the Gourek Lall 

„ .. ■ ® ® , Singh 

motussii except the one under consideration. Ihen it also 'i?. 

must be remembered that important privileges have been given ‘ Hajrah. 
to tlie under-tenants by the Regulation to protect their rights, 
and there is no other provision in it of giving notice of the 
sale to them than the one indicated in tlie extract I have made 
fr6m the Regulation. The letter of the law also leads to this 
conclusion, because it speaks of the notice of sale being pub- 
lished on the spot. It appears to me from these considerations 
that the object of this provision in the Regulation is not only 
to give notice of the sale to the defaulter, but also to iiiider- 
tenants, and further to advertize the sale on the spot ” for the 
information of the intending purchasers. 

We have, therefore, next to consider whether the defects in 
the publication of the notice of sale in the mofussil in the case 
have been such as to defeat the object mentioned above. S. 14 
of this Regulation, which gives to the defaulter the right of con- 
testing the validity of the sale in a Civil Court, provides that 
the sale should be reversed upon a sufficient plea ” being estab- 
lished. Has the plaintiff established a sufficient plea ” in this 
case which would entitle him to ask the Court to set aside the 
sale? It has been found that the notice of the sale was stuck 
up in tlie ijaradar’s cutcherry and wa^ not taken down until after 
some time ; that the peon, who took it there, asked the gomUsta 
of the ijaradar to grant a receipt of the same, and there was 
some conversation between them as to whether he (the gomasta) 
was the right person who should give this receipt; and on his final- 
ly refusing to give it that the notice was taken down and brought 
away to be personally served upon the defaulter. The plaintiff 
has not established any circumstance in this case to show that 
this was not sufficient publication of the notice of the sale in 
the mofiissil. He does not state that in consequence of this 
defective publication of the notice there was not a sufficient 
gathering of intending purchasers at the time of the sale. JSTor 
does he complain that his under-tenants were ‘ignorant of the 
impending sale of the parent talook, and were therefore pre- 
vented from depositing the arrears of rent to stay the sale. He in 
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1876 ills plain!; puts the same valuation upon his patni mehal ^ 
Qomim LALLif; fetched at the auction-sale. ■ .Upon the' whole I .am iiot pre*' 
p, pared to say that the defects established by the pi aim tiff, in' 
th publication ■ of the sale notification in the 

mofussil are such as to amount to a sufficient plea ” within 
the meaning of s. 14 of Regulation VIII of 1819. 

It remains to notice a case — Byhaidka Natk Smgli w 
Maharajah Dhtraj Mahatab Ghand Bahadur (1)- — upon which 
the learned pleader for the appellant laid great stress in the 
course of the argument. In that case there was no attempt 
made by the zemindar to publish the notification of sale in the 
mofussil There was further a very grave irregularity in 
sticking up the notice of sale in the Collector’s cutcherr}% and 
it was held that these defects were sufficient to vitiate the sale. 

I do not think that any inflexible rule of law was laid down 
there, that any departure from the forms laid down in cl. 2,: 
s. VIII of Regulation VIII of 1819^ would be sufficient to entitle 
the defaulter to set aside the sale. What was virtually held in 
that case was that tlie irregularities established there %vere suffi- 
cient under the law to vitiate the sale. 

The result therefore is that this appeal must be dismissed 
witlv eos.ts. 


Gloyeu, J. — Had it not been for the strongly expressed 
opiijion in the case referred to by Mitter, J., in which 
case however the judgment was to a certain extent approved of 
by the Privy Council, I should have thought that the words 
of the Regulation were imperative, and made all sales void when 
there had been no proper service of notice in the mofussil 
cuteherry. But after these decisions I do not see how I can 
retain my opinion^ and I am therefore not prepared to dissent 
from the judgment of my learned colleague. 

The appeal must be dismissed with costs. 

• • ■ Appeal dismissed. 


(1) 9 B. L. R., 87. 
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Before Mr. Justice L. S, Jachson and Mr, Justice D, N. Milter, 



ADHIRANTjE NARAIN COOMARY (one of the Defendants) 1873 

SHONA MALES PAT MAIIADAI (Plaintiff) and Jmiell ^ 12 

BIDDYA DHUR (Defendant).* ,|lg 

,■ Jun^ 15, 

Hindu Lata — Widoio — Maintenance — Lien on Estate of Hushand^Bond fide 

Purchaser, 

The lien of a Hindu widow for maintenance out of the estate of her deceas- 
ed husband is not a charge on tliat estate in the hands of a bond fide purchaser 
irrespective of notice of such lien. 

A Hindu widow, before she can enforce her charge for maintenance against 
property of her deceased husband in the hands of a purchaser from his heir, 
must show that there is no property of the deceased in the hands of the heir. 

Debts contracted by a Hindu take precedence of his widow’s claim for 
maintenance, and semhle^ that if a portion of his property is sold after his 
death to pay such debts, the widow cannot enforce her charge for maintenance 
against such property in the hands of the purchaser. 

Quere. — Whether a Hindu widow, by obtaining against her husband’s heir 
a personal decree for maintenance unaccompanied by any declaration of a 
charge on the estate, does not lose her charge upon the estate. 

This was a suit by a Hindu widow for maintenance. The 
plaint stated that the plaiiitifF was the widow of the late Raja 
of Killa Koojiing; that Biddja Dluir, defendant, who liad suc- 
ceeded to the raj in accordance with the custom of the family^, 
refused to pay her maintenance, and she sued liim, and on the 
11th of. February 1862 obtained a decree for maiuteuance at ’ 

Es. 100 per month; that her maintenance had since been paid 
up to May IStli, 1868 ; that Biddya Dluir, defendant, had sold 
the raj (estates) for the payment of his debts, and the defendant 
Adluraiiee iiad become the purchaser and obtained possession 
thereof; that Adhiranee had refused to pay the plaintiff’s main- 
tenance, and hence she brought this suit for the amount tliereof 
from 19th May 1868 toi4th Mayl871,nmountiiigto Rs, 3,586-10-8. 

Speciul Appeal, No. 1388 of 1872, against a decree of the Officiating 
Judge of Ziiia Cuttack, dated the 2ud May 1872^ affirming a decree of the 
Officiating Subordinate Judge of that district, dated the 23rcl December 
1871. 
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1876 The defendiiiit Adhiranee filed a wriiten statement^ in which 
^Adhikanek she submitted that the suit was not maintainable ogainst her | 

^ARAIN ' 

CooMARY that she was not a party to the suit in which the plain tiif had 
SftonaMalke obtained a decree for' maintenance | that the defendant Biddy a 
IatMahadai. proprietor of the property purchased by her^ 

and neither tlie plaintiff nor any other person had any interest 
or proprietary right in the same ; and that the property was not 
liable to the payment of the plaintiff’s claim on it. 

The defendant Biddya Dhur also filed a written statement 
denying his personal liability, and submitting that if recoverable 
at all the claim was recoverable from the defendant Adhiranee, 
as the decree for maintenance had been made against the pro- 
perty purchased by her, and that he was entitled to his costs, 
having been unnecessarily made a defendant. 

The Subordinate Judge of Cuttack decided that the defend- 
ant Adhiranee was liable for the claim, and that no liability 
attached to the other defendant. In support of his opinion 
he referred to Miissamiit Khultroo Misrain v, Jhoomuck Lall 
Dass (1) and Ramchandra Dikshit v. Savitribai (2). 

On appeal the Officiating Judge of Cuttack upheld the 
decision of the Subordinate Judge, on the ground that the 
precedents quoted by him in a manner (though not directly) 
support the view that a charge of maintenance decreed to a 
widow against a former holder of an estate will follow the estate 
even if it be sold in satisfaction of debts due by proprietors 
thereof.” 

The defendant Adhiranee appealed to the Higli Court, on the 
grounds that as purchaser of the property at a sale in execution 
of a decree against the proprietor thereof, she was not liable 
for maintenance ; that the decree for maintenance was a personal 
decree against the defendant Biddya Dhur, and did not bind 
her : that the rulings cited were not applicable to this case ; tliat 
the plaintiff* could not claim maintenance from her, until it was 
clearly proved that she had failed to recover it from the other 
defendant, who was primarily liable for the same. 

Mr. Woodroffe (with liim Baboos Jnggodamind Mookei^jee, 
(1) 15 W. 11. 263. 


(2) 4 Bom. H. C., A. C., 73. 


"?0L. I.] 


CALCUTTA SERIES. 


S67 



Mohesh Chuider Chowdliry^ and Chimder Madhiih Ghose) for 
the appellant 


1S7(> 

Ai>hikankk 

■Narain 

Coo MARY 


Baboos Ohhoy Ghnrn Bose and Romesh Chimder Mitier for shona^Mat.kk 
the respondents. TatMahaom. 


Mr. Woodro'ffe.—iaSx^ appellant as purchaser of this property 
ill execution of a decree is not liable to have the plaintiff’s 
claim for maintenance made a charge on tlie property. The 
decree for maintenance was not made against her, aiul she took 
the property without notice of the plaintiffs alleged claim upon 
it. The defendant Bidtlya Dhur is primarily liable ;7the decree 
was passed against him, and he is in possession of the proceeds 
of the sale of the property which is liable for this claim. 

A widow has a right to maintenance from one who takes 
her husband’s property as heir, but irrespective of notice she 
has no claim against a purchaser at a sale in execution of a 
decree. The learned Counsel cited the cases of SrimatiBhaga- 
hati Dasi v, Kaitailal Hitter (1), S', ilf. Nistarini Dasi 
V. Makkunlal Dutt (2), and Mangala Debi v. Dinonath Base (3). 
The payment of debts, though a charge on an estate^ is 
not a charge on any specific portion of such estn.te-^N{llmnt 
Cliatterjee v. Peari Mohiin Bass (4), The cases relied on in 
the judgment of the lower Court are not applicable. Even if 
they are the portions relied on are mere obiler dicta in those cases. 


Baboo ObJioy CIiktu Bose for the respondents — The ques- 
tion of notice was not raised before, and consequently there 
being no objection of such a kind, no evidence on the point 
was offered. 

The defendant never alleged she was not aware of the exist- 
ence of the several members of the family. The property in 
question was a raj. The cases of Miissnmut Khukroa Misrain 
V, Jhoomuck Ball Dass (5) and Ramchandra Dikshit -v. ^ Savi- 
tribai (6 j, relied on by the lower Appellate Court, are applicable 


(5) SB. L. R., 225. 

(2) 9 B. L. R., 11. 

(3) 4 B, L. R., 0. C., 72. 


(4) 3 B. L. R., 0. a, 7. 

(5) 15 W. R., 263. 

(6) 4 Bom. H, 0., A. C., 73. 
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187 B and support the respondents’ contention. The claim for main- 
^Adkirankb* tenanoe of a , Hindu ividow' remains a charge on : the property 
CooMAUY notwithstanding alienation- — Heeralal v. Bitismriiai Kotinllah ( 1). 

SlrrMAiUBAi! Baboo BomesJi Chttnder Mitter on the same side. — -The widow 
can enforce a claim for maintenance against a purchaser. Notice 
is immaterial — Heeralal v. Miissamut Kousiilak (I). In a case 
of forfeiture to Government she has been held entitled to her 
maintenance as a charge on the property forfeited — 3Itissam?.it 
Golah Koomour v. The Collector of BenureB (2) ; see also 
Varden Seth Sam v, Liickpattij Royjee Lallah (3). 

Mr. JVoodro^e in reply. — The cases cited are distinguishable 
from tiie present one. Those are cases of a charge recognized by 
law being allowed unless the alienee can come in and show lie 
is a bona fide purchaser for value without notice. Here a 
specific claim must be made and notice of such claim shown - 
Blussainnt Goolabi y, Ramtahal Rai (4:), An equitable mort- 
gagee must come in and prove his rights. In 3h^ssa?hnt 
Golah Koomour v. The Collector of Benares (2), tlie rigid to 
maintenance was not disputed; see Gunga B a ee v. The Ad- 
ministrator‘s General of Bengal (5). Such a ch.'irge cannot be 
enforced in a case of dower in Maliomedaii \im—31ussamut 
Wahidunnissa v. Mussamut 8hubrattu7i (6). With regard to 
debts being a chai'ge on an estate^ see Brij Bhiiha?i Lull 
Awiistee Y. (7). No authority has been shown 

which decides that there is a charge for maintenance on' all 
and every part of property alienated if the purchaser has 
taken without notice of the claim. 

Cia\ adv, vuli» 

The judgment of the Court was delivered by 

Jackson, J. — This special appeal was heard by the late Mr. 
Justice Mitter and myself. We took time to consider our 

(1) 2 Agra H. C., 42. (4) 1 All. H. C., i9L 

(2) 4 Moore’s I. A,, 246, (5) 2 I. J., N. S., 124. 

(3) 9 Moore’s I, A., 303. (6) 6 B. L. li,, 54. 

, (7) 15 A L. E., 145 note. 
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judgment, and, shortly after, the iliuess of my lamented col- iS7fi 
league, which continued for some mouths and was followed Adhiuasice 
by his death, prevented our giving any joint decision, and the Coomauy- 
parties subsequently requested that L as the survivins; member Shona Matlek 

r TA- • - . ,1 • . 1 . PatBIahadal 

01 the iJi vision Court, should give my judgment, which they 
agreed to treat as if it had been the judgment of both Judges. 

Public avocations have left me little leisure, and delay lias 
occurred which I regret very much, but I have given the case 
my best consideration, and have now arrived at a conclusion. 

The facts were these : — The plaintiff, Ranee Shona Malee, was 
tlse widow of one Ram Hurry, who in his lifetime was the rajah 
of Kiila Koojung. He had not been in the direct line of suc- 
cession, but came in after tlie demise of his elder brother and 
of that brother’s son. Rajah Ram Hurry on his death was 
succeeded by the defendant No. 2, Rajah Biddya Dhiir, and 
he, having refused to allow proper maintenance to the plaintiff, 
was sued by her, and she recovered a decree for maintenance 
at the rate of Rs. 100 per mensem. After that the Rajah being 
greatly indebted, Killa Koojung, which appears to have been 
tlie principal ancestral property of this I'aj, was sold in execu- 
tion of a decree, and was purchased by the first defendant, 

Moharanee Naraiir Coomary, who is the wife of tlie Maharajah 
of Burdwan, and the plaintiff alleges that no payment of the 
amount of her maintenance having been made since tlie 19th 
May 1868, she has brought the present suit to recover Rs. 3,586, 
being the amount due for a little less than three years. 

The defendant Moharanee pleaded that the decree which tlie 
plaintiff had obtained for her maintenance was one personal to 
the Rajah, defendant No. 2, and had no concern with the 
immoveable property Killa Koojung, which property, she said, 
had been sold on account of the debts of defendant No. 2 and 
of his ancestors. The Rajah defendant’s answer was that the 
decree for maintenance had been given against him with 
advertence to the profits of the Killa, which he held by 
inlieritance, and this property having now gone out of his 
hands and passed to the defendant No. 1, he was no longer 
liable. Without going very fully into the course which the 
judgment of th.e first Court took, it may be stated shortly that, 
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Adhikank® 

Kauain 

Coomaey 

SnOJTA Malkk 
Pat M AH ADA I, 


in ilia opinion of the Subordinate Jiidge^ a claim on the part 
of a Hindi! widow for maintenance is good^ not only against 
the persons allied by x'elatioiislup to the deceased Iiiisbaiid, but 
also against any person into whose hands the husbaiuFs property 
may have come. In other words^ he considered it to be n 
charge upon the estate. He says ; — There is no evideiice to 
show that there is any other paternal property in the hands of 
defendant No. 2, from which the said maintenance allowance of 
the plaintiff can be supplied/* and therefore he tlionght that the 
second defendant Rajah was not liable, and that the first defend- 
ant who now held Killa Coojiing was liable. He therefore gave 
a decree against her for the amount claimed. In support of 
this opinion, he referred to two authorities — of 3Juss/ii7mtt Kknh^ 
TOO Misiunn v. Jhoomuch Lull Dass (i), and the other a case 
which lie does not seem to have consulted in the original 
reports, but to have found in the Indian Digest — the case of 
Ramchandra Dihshitv* Savitrihai (2). 

The defendant Ranee appealed, and the District Judge who 
heard the appeal affirmed the judgment of the Court below 
upon what may be called general considerations of equity, but 
without adding anything to the strength of the decisioiu The 
defendant has appealed specially to this Court. 

It is not alleged (indeed the contrary appears to he the case) 
that the defendant had any notice of tlie claim of the plaintiff to 
maintenance out of this property at the time when she pur- 
chased it, and the question therefore is whether in such 
circumstances the plaintiff’s family and the property being 
subject to the Mifeakshara law, a claim for maintenance 
would constitute a charge upon the immoveable estate of her 
husband into whosoever’a hands it may have gone, and wnth or 
without notice of the claim, so that the defendant is liable to 
satisfy this demand. I have looked into all the authorities 
accessible to me, decided cases as well as works on Hindu 
law, and I am unable to find any authority, either in accepted 
rule or in decision, which expressly bears out the plaintiff’s 
contention, the only text relied on, that of Catyajaaa, being 
much too vafirue. 
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It is necessary therefore to set out the result of such cases 
as have been decided on similar questions by the Coiirfcs in 
Bengal and elsewliere* As regards cases under the Bengal 
law I think it clear upon the authorities here that no such 
claim can be supported. The cases cited before us were that 
already mentioned— of Aliissamut Khukroo Misrain v. Jhoomuck 
Lall Bass (l)y Nilliani Chaiterjee v, Feari Blolum Bass (2)^ 
Srunati Bliagabati Dasi v. Kanailall Mitter (Z)^ Mang ala 
Dehl V. Dinanath Bose ( 4 ), and Nistarini Dasi v. 
hdl Diitt (5). As to the case of Miissamut Khuhroo Misrain 
V. Jhoomuck Ball Dass ( 1 )^ I am bound to say I am unable 
fully to understand it. The head-note, no doubts states 
amongst other tilings, as the effect of the decision, that a Hindu 
widow’s maintenance is a charge upon the family estate into 
whosoever’s hands the estate may fall. Now the widow, who 
was the special appellant in that case, had her special appeal 
dismissed with costs. It is clear, therefore, that whether we 
might or miglit not be inclined to concur in the observation 
made, tliat was merely a dictum^ and not a point decided in tlie 
case. The case of Nilkant Chaiterjee v. Peari Mohmt Dass (2) 
bears only very distantly upon this case. What the learned 
Judge decided in tliat case and what was affirmed by the 
Court of Appeal was, that although the payment of debts is a. 
charge on the property of a testator, it is not a charge on any 
specific portion of the estate. The case of Srhnati Bhagahati 
Dasiv. Kanailall MAtter (3) is as strong against the plaintiff 
as anything can be. In that case, according to tlie head- 
note, Phear, J., laid it down that, by the law of Bengal, a 
Hindu widow ^Hias no lien on the property for her main- 
tenance against all the world irrespective of notice, though she 
has a right to maintenance out of such property in the hands 
of any one who takes it with notice of her having set up a 
claim for maintenance against the heir and the learned Judge 
observed at page 229 In truth, as I threw out in the 
course of the argument, if the heir has any power of alienation 

(1) 15 W. R., 263. ; (3) S B. L. R., 225. 

•(2) 3 B. L. K., 0. C., 7. (4) 4 B. L. E., O. 0., 72. 

(5) 9B. L. R., 11. 


1B7G 
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Shona Male® 
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at all^ it would be most unreasonable tliat a bond fide purchaser 
Aphikanme for valuable consideration should be subjected to the possibility 
CooMAiiY of a charge springing up at any time, though it had no dehidte 
Sjion/maler existence when he purchased and afterwards he says : — 
IaiMahadai, 0][)v;ously, the consideration received by the heir for the sale 
of the deceased’s property will, so far as the widow’s right of 
recourse to it is concerned, take the place of tlie property sokL” 
The case of Mangala Debt v. Dinanaih Bose (1) is one 
where the Court of Appeal, referring to a passage in Cole- 
brooke’s Digest, 2ad volume, page 133, or page 238 folio 
edition, which is a precept of Catyayana, held that Mangala the 
widow could not be turned out by her son from the apart- 
ments in which she lived (and which had been the place of 
residence used and appointed for her by her deceased husband), 
upon the son’s coming of age. In the case of Nistarini Basi 
V. Malifncnlall Dutt (2), Markby, J., following the decision 
of Phear, J., in Bhagahati Dasi's case, dismissed the suit, which 
was a suit by a Hindu widow for a declaration of her right to 
maintenance out of her husband’s estate, which had been mort- 
gaged to the defendant by the heir, and on appeal it was held 
that the suit should not have been dismissed by reason of a 
mistake in the form of the suit, but that the right of tlie 
plaintiff should have been enquired into and such relief allowed 
as she was entitled to consistently with the case made in her 
plaint. 

Now I proceed to consider the cases decided elsewhere than 
in Bengal, vlz.^ the Bombay case referred to by the Subordinate 
Judge, and others which I shall state in order. The case of 
Ramchandi^a Dihshit v. Savitribai (3), it happens curiously, 
is explained by the learned Chief Justice Sir Richard Couch, 
who decided it, chiring the argument in the case of Nisiarini 
Dasi V. Mahhtinlall Butt (2). In that case Savitribai 
sued the defendant,* who was one of three sons of a person 
named Moreshvar Dikshit, her husband’s father, who, she 
alleged, had supported her after her husband’s death and the 
defendant contended that as he was only one of three brothers, 

(1) 4 B. L, E., U. 0., 72. (2) 9 B. L. R,, 1 1 . 

(3) 4 Bom. R 0., A. a, 73. 
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the suit did not lie against liim alone, and the Chief Justice in 
delivering judginent is reported to have said : — Hindu law iVmiiiiANreis 

- ... ■ t ' .Haraiw : 

tile maintenance ot a widow is a charge upon the whole estate, Coo^iart 
and therefore upon every part thereof. The special appellant Shona Maltse 
is liable for the maintenance.” This as I have said was 
explained by the Chief Justice himself in tlie case of Nisfaiijii 
Dasi V. MakJmnlall Diitt (1), where he says : — The question 
there was as to whether one brother could be sued alone, 
and it was held that he could.” This case therefore does not 
help the plaintiff. Then there is the case of {Ja/a/z 

Ikcommir V, The Collector of Benares {2)^ relied upon by the 
plaintiff. In that case three brothers, sons of Ujaib Singh, 
were charged as being implicated in an insiiiTection. They 
were summoned to appear and answer, but they absconded, and 
thereupon, under Regulation XI of 1796 (since repealed), an 
order was pronounced by the Governor-General in Council 
declaring their estate to be forfeited. Thereupon Golab Koon- 
war seems to have petitioned the Governor-General for the 
restoration of the estates to her, claiming them as her hereditary 
property. She was referred by the Governor-General to the 
Courts of law. She sued and obtained a decree in the Provin- 
cial court, but that decree was reversed by the Sudder Dewanny 
Adawlut. Thereupon a further appeal was made to Her Majesty 
in Council, and amongst the things contended before the Judicial 
Committee was this, that, supposing all other pleas of Golab 
Kooinvur failed, she was at any rate entitled to maintenance 
out of the whole property of Ujaib Siugii whose widow she 
w^as, and their Lordships say in the conclusion of their judg- 
ment after disposing of the rest of the case : — Tiie only other 
question is the right of Mussamut Golab Koonwur to main- 
tenance out of the wdiole of the property held to be ancestral. 

Nothing was urged at the bar against this right, and it appears 
to us that, on the principle of the decree, it ought to have been 
recognized,” and accordingly she was declared entitled to main- 
tenance thereout. Now the ground of that part of their Lord- 
ships’ decision is explained by Phear> J., in giving judgment in 
the case of Gunga Baee Administrator’- Geiiered of 

(I) 9 B. L. R., 11, at p. 27. (2) 4 Moore's I. A., 246. 
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1876 Bengal (l)» The report begins at page 124^, but the page I refer 
Adhihankk to is 133. Phear, J., points out that the plaintiff’s riglit to 
CooMAiiY maintenance had, bj the death of lier husbandj become an actual 
Shona Malkk charge on the estate in questiou before the cause of forfeiture 
IaiMahai>al jJqj. claim was an existing burden on the share 

which her sons took in those estates at the time that those 
shares were confiscated, and of course the G-OYeroment took 
subject thereto;” and looking at the report of the case .1 find 
that the forfeiture accrued in the year 1800, whereas Golab 
Koonwiir had become a widow in 1786, some thirteen or fourteen 
years before, so that it may be fairly supposed that slie had 
been receiving maintenance out of the estate, and it appears from 
the Privy Council judgment that tiie Government, as might be 
expected, did not think fit to object to her so receiving main- 
tenance. 

Then there are two cases from the reports of the High 
Court, IsForth-Western Provinces, which are of great impor- 
tance, because they bear directly upon the subject-matter, 
the parties there being also subject to the Mitakshara law. 
The first case is Heeralal v. Mussamiit Kousillah (2). In this 
case, where the widow succeeded, it appears that the widow had 
asserted her right to maintenance and objected to the con- 
veyance of the property, so tiiat the purchaser had full notice 
of her claim, and he had even sought to defeat its operation 
by causing a stipulation to be inserted in the kabala, tiiat 
Rs. 4 a month should be paid to the widow in satisfaction of 
that claim of her by the vendor. The Court accordingly 
very naturally held that this constituted a charge of which 
the purchaser had notice, and that it consequently wuis bind- 
ing on the property in his hands, the stipulation as between 
vendor and purchaser of course not affecting the widow’s 
ri^dits, but it is noticeable that the Court observed, that the 
decree ought to have been against the heir first, and failing 
him against the other defendant holding the property, and 
they altered the decree accordingly. Now it was contended in 
special appeal before us with reference to this case that, where 
the lien existed, notice was immaterial. I observe, howeverj* 

. 2 1 H. S., 124, _ (2) 2 Agra H. a, 42. 
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that the learned Jiidcres in decidiiier that case laid distinct stress 

. O. • ■ • .Sr> 

upon the fact of notice, and it appears to me very reasonably. 

The oilier case from the North-Western Provinces is Mnssmnut ^oouAnr 
Goohhi V. Ramtuhal JRai (1), In that case the converse deci- Malkr 

^ ^ ^ _ PatMahadai, 

sion took place. The learned kludges observe, speaking of the 
judgment of the Court below: — Admitting the widow’s right 
against her deceased husband’s property, and that it avails, and 
is a charge on such property iu the hands of a purchaser by 
private sale who buys from tlie descendants of the iuisband 
wdtli notice of the widow’s claim as has been decided in the 
case of JBeeralal v. Mussatmit Kousillah (2) (which I have just 
cited) in the Courts below, the Judge distinguishes the present 
case. The purchaser buying at a sale in execution of a decree 
bought the rights and interests of the judgment-debtor in the 
2-anna share which was sold, and wliich the widow seeks to 
charge in his hands with her maintenance. At the time of the 
sale, and subsequently in a regular suit, the widow, who is now 
appellant, claimed one-half of the 2-anna share as her own 
property and put forward no claim to maintenance. There the 
learned Judges say: — The special circumstances of the pro- 
perty which has thus been redeemed by the son after his 
father’s death, and which the latter had never held except in 
its encumbered condition, and the conduct of the widow in 
asserting her right as proprietor to three-fourths of it, and 
making no mention of any claim on account of maintenance, 
are certainly distinguishing circumstances in the present case. 

Tlie Judge held that a })urchaser buying under such circum- 
stances was justified in believing that no claim for maintenance 
would be advanced. The proprietary title relied on was wdiolly 
inconsistent with such a claim. We think his conclusion that 
the widow could not enforce her right against the purchaser is 
open to no legal objection, and his decree should be maintained 
so that, finding the purchaser to have bought the property 
under circumstances which did not lead him to suppose that any 
claim for maintenance would be advanced, they refuse to enforce 
that claim against the property in his hands. 

Then a case was cited of Varden Seth Sam v, Luclqiatty Royjee 
(1) 1 All ii 0., 191. <2) 2 Agmfi.a, 42. , . 
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Lallah (I). That was a case of au equitable mortgages aiul their 

Adhiuanek Lordshi])S observe : — The question to be coBsidered is, whether 

: :''K,arain ,, ■ , ^ ^ 

CooMAKY the third and sixtli defendants respectively possessed the land free 

Shona iiALKE from that lien^ whatever its nature. As one who owns property 

PatMaiiadai, , , ' . . ' , , , . y 

subject to a charge can, in general, convey no title higher or 
more free than his own, it lies always on a succeeding owner to 
make out a case to defeat such prior charge. Let it be con- 
ceded that a purchaser for value bona fide and without notice of 
this charge, whether legal or equitable, would have had in these 
Courts ail equity superior to that of the plaintiff, still siicli 
innocent purchase must be not merely asserted, but proved in 
the cause, and this case furnishes no such proof.” Now upon 
that I think it may be observed, deferring entirely to what is 
stated by the Judicial Committee there, that the holder of a 
lien on specific property is in a different position from a person 
possessed of a right which is held to constitute a charge on the 
general estate of a deceased person. In the former case the 
innocent purchase has no doubt to be proved before the prior 
charge can be defeated. In the latter I should be inclined to 
hold that the purchaser must be affected with notice of the charge, 
and so the North-Western Provinces Court appears to have 
held. 

Now, one of the arguments used by the Subordinate Judge 
in favor of his judgment is this: — He saj^s : As the plaintiff 
could lay claim against him into whose hands the property 
belonging to her husband first passed, so she can prefer a similar 
claim against the female defendant, as the said property has now 
passed into her liands,” That argument seems to amount to 
this, that the suit against this purchaser is no more than a logical 
sequence of the first suit against the heir. But is that so? It ap- 
pears to me there is a distinction, because the ’widoiv, in bringing 
her first suit against the heir, was in this position, that she had a 
claim for maintenance firstly against the estate of her deceased 
husband, nextly against her husband’s relations, Nmv as against 
the Moharanee, the purchaser of this property, slie had no personal 
claim whatever. Therefore, I think, there is no analogy between 
her claim in the two cases. It was a point of some importance 
: (1) 9 Moote’s L Ay 303^ at p. 322. 
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raised upon the defendant’s answer, that the debts wliicli led to 
the sale of this property were not entirely the debts of the pre« 
sent Eajah. That is a statement whicli at least is exceedingly 
probable, and if these debts were partly ancestral, I think it 
must be said that the widow’s right to maintenance would be 
subject to the duty of paying those debts, tliat is, that her claim 
to maintenance would be upon the residue after paying such 
debts and would be regulated by the amount thereof, and the 
other claims to maintenance then valid. It is also as it seems to 
me a matter of doubt whether the widow by obtaining a definite 
personal decree against the Hajali did not modify the nature of 
her right so as to place herself in an inferior position as regards 
the lien over the property which she originally had. Why did 
she not, in bringing her first suit, have it declared that the main- 
tenance wdiich she claimed was a charge u})on the husband’s 
estates and amongst other things upon Killa Coojung ? and this 
suggests a very cogent reason, as it seems to me, why the Court 
should not be ready to recognize such claims against purchasers 
of estates from Hindu heirs. The consequence of admitting 
such a claim as this would probably be to bring in a crowd of 
other claimants to the great peril of, and possibly fraud upon, the 
purchaser. From the statements made in the plaint, it seems 
pretty clear that this raj has changed hands several times in 
a comparatively short space of time. It seems that of the per- 
sons mentioned Junardon first became Kajah. On his demise, 
his sou Lukshindur, succeeded. After his decease, the plaintiffs 
husband became Rajah, and after him came defendant No. 2, 
whose precise relationship is not clear, but who is spoken of as 
being the nephew of the plaintilPs husband. The result of 
that would be that there might easily be many Ranees all as 
widows having claims to maintenance upon tliis estate, of all 
which claims the purchaser would have no notice at all, and he 
might be overwhelmed with claims of that description. Again, 
the Subordinate Judge, when saying that it does not appear tliat 
any other ancestral property was in the hands of the Rajah 
defendant, quite omits to notice the claim which the phujitiff’ 
might have made against the surplus proceeds of this property 
when sold. Why did she not get those attached and obtain an 
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order- for the payment of her maintenance tbereoutf There is 

Adiiiranse iiothiiiof on the face of either of these decisions to show tliat tlje 

^ NakaiNv ^ ^ 

CooMARY whole of the Eajah’s estate has been sold, and considering that 
Shoxa Malkk the plaintiff’s first claim was undoubtedly upon the Eajah, it lay 
' ‘ ‘upon her to show that his estate has been exhausted before she 

could come upon the property in the hands of the first defend- 
ant. On all these grounds, it appears to me tliat the plaintiff’s 
suit as against the Moharanee defendant w^as not good, that the 
judgments of the two Courts below were erroneous, and that 
those judgments ought to be reversed with costs. 

Appeal allotDed. 


Before WIr. Justice Glorer and Mr, Justice Miiter, 

1876 ARFUNESSA (one of the Defendants) PEARY M CHUN MOO- 

KEKJEB (PiAiHTiPE') * 

llesumpiion^ Suit for — Onus Prohcmdi — Auction Piircliaser. 

Certain iaiicls which had been let out in pntni were, on defaultby tbe putni- 
dar ill payment of rent, sold by auction under Heg. VIII of 1819 and pur- 
chased by M who granted them in putni to tbe plaintifl. In a suit for 
resumption on the allegation that the defendants were in possession of a por- 
tion of the lands as invalid lakhiraj by withholding payment of the nial 
rent thereof from after 1793, the defence was that the lands in dispute 
were valid rent-free lands existing, as such from before 1790. Held 
that, on the grounds of tbe decision of the Privy Council in Harihir 
Muliopadhya v, Madah Chandra Bahu (I), the principle that the onus is on 
the plaiiitifi to show that the lands are mal applies to cases where the plain! iti, 
as in the present case, is the representative of an auction purchaser. 

Suit for establishment of m*M right by resumption of cer- 
tain lands which the plaintiff alleged were invalid rent-free 
lands. The lands in question were purchased by the Maharajah 
of Burdwan iu 1862 at a Government revenue-sale, and let out 
ill putni to Bani Madhub Bandopadhya, but on his default in 
payment of rent, they were sold by auction inider Beg. VIII of 

Special Appeal, No. 992 of 1875, from a decision passed by the Sub- 
ordinate Judge of East Rurdwun, dated the oOtli December 1874, modifying 
a decree of the Mimsif of Kutwa, dated the i9th June 1873. 

(1) 8 B. L. R., 566 ; S. C., 14 Moore’s I. A., 152. 
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1819 and purchased by the Maliai’ajah who gran them in ^§76 

piitHi to the plaintiff, and he alleging that the defeiulaiiits were AKFawNEssA 

in possession of a portion of the lands as invalid rent-free lands PkakyMohun 
* Mooiclskjkb. 

by withholding payment of the m^l rent thereof from after 1793, 

brought the present suit for resumption of the lands. 

The defence was that the lands in dispute were valid rent-free 
lands existing as such from before 1790 : that the defendants 
had purchased them at auction-sales at various timesj and that 
they had not made the lands lakliiraj by misappropriating tlie 
mal right. The Munsif held tliat the onus of proof was on the 
defendants, but that they had shown the lands to be rent-free, 
and he therefore dismissed the plaintiff’s suit. On appeal, the 
Subordinate Judge confirmed that decision. Subsequently on 
review he allowed a portion of the plaiiitifi*’s claim, holding that 
the defendant had failed to establish his case with reference 
to it. 

The defendant Arfonnessa appealed from the decision given 
on review, on the ground among others that the Courts below 
were wrong in throwing the burthen of proof on the defend- 
ants; and that the plaintiff must first prove his allegation that 
the lands were m4l before the defendant could be called upon 
to show they were lakhiraj. 

The arguments are sufficiently stated in the judgment of 
Mitter, J. 

'Bahoo Shamlal Mitter and Baboo A^inmid fiopal Palit iex: 
the appellant. 

Baboo Aiishotosh 3IooIierjee for the respondent. 

Mitter, J.—Tliis was a suit for resumption of 7 bigluis 
15 chittacks of land held by the defendant under an alleged 
lakhiraj title. The plaintiff is the representative of an auction- 
purchaser, and the suit was commenced within twelve years from 
the date of auetion-piirchase. The plaintiff alleged that the 
land in suit appertained to the m^l estate, and was held under 
the pretence of a lakliiraj title by withholding payment of mal 
rent only from a comparatively recent time. The defendant 
alleged that the lands in suit were valid lakhiraj. At first both 
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tlie Courts below dismissed the plaintiff's suit, notwithstanding 
that they held that the onus of proof in such a ease as this was 
upon the defendant. The lower Appellate Court, on an appli- 
cation of review having been made, lias given to the plaintiff a 
decree for a portion of the land, holding that the defendant has 
failed to establish his case with reference to it The defendant 
has preferred this special appeal against tliat decision. 

The only question raised before us is that the lower Courts 
were wrong in throwing the burden of proof upon the defendant. 
We think this contention is valid, and is supported by a Full 
Bench decision of this Court — Parbati Churn Mooherjee v, Raj 
Krishna Mooherjee (1), and a decision of the Judicial Committee 
of the Privy Council iu Ilainhar Miihopadhaya v. Madah 
Chandra Bahu (2). 

The learned pleader for the respondent, on the otlier hand, 
contends that the Full Bench decision quoted above does not 
apply to this case, because the plaintiff represents an auction- 
purchaser, and it lias been so decided by this Court in three 
cases — Forbes v. Sheikh Mean Jan (3), Sha^nlal Ghosev, Sekundei^ 
lilian Noholal Khan v, Adheranee Narain Koonwaree ( 

The fii'st two cases fully support his argument, and it can be 
inferred from the report of the tliird case, that the learned Judges, 
who admitted the application of review referred to in it, were 
also of that opinion. 

But we think that the question before us has been conclusively 
set at rest by the Privy Council judgment referred to above. 
Although from tlie report of that case it does not appear whether 
the plaintiffs there any way represented auction-purchasers for 
Government revenue or not, yet an examination of the grounds 
npon which it is based shows that its principle is applicable to 
cases of ordinary nature as well as of auction-purchases. 

In the first part of the decision the remarks of the Jiidicial 
Committee who passed it proceed to examine the provisions of 
the Eegulations bearing upon the question, and the result 
according to that examination was that suits for resumption of 

( 1 ) B. L. li, Sup. Yol., 162. ( 3 ) 3 W. K., 69. 

( 2 ) 8 B, L. E., 566 5 S. 0., 14 Moore's (4) 3 W. li., 182. 

!■ A., 152. (5) 5 W. R., I9L 
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invalid lakliiraj lands that existed at the time of the permanent 
settlement were dealt with under the provisions of a special Aiuvun^essa 

^ '' ■ V. ' 

and exceptional Re<xulation. Resf. II of 1819. In such Pica kyMohiin 

, . . , n t , . . rv> • * UoOKKimm. 

suits there is a presumption la favor of the plaintiii arising out 
of the declaration made in the Regulations that the ruling 
power ” was entitled prima facte ^*^10 a certain proportion of the 
produce of every higa^^^ that in these excepitional cases the 
defendant has generally to support the burthen of proof. 

The invocation of the 30th vsection of Reg. II of 1819’* 
they observe ^'is not mere matter of form to be rejected 
as surplusage. The effect of it is to cause the case to be tried 
according to the procedure and presumptions prescribed by that 
enactment and the enactments in p «?’2 materia greatly to the 
advantage of the plaintiff and consequently to the prejudice of 
the defendant ” (i). 

This was not a suit under the 30th section of Reg. II 
of 18 19, and in fact by the provisions of s. 14 of Act XIV 
of 1859 (whicli provisions have been re-enacted in the present 
Limitation Act), such a suit now cannot be maintained with 
success. Because once you admit that the lakliiraj tenure 
existed at the time of the permanent settlement, and this 
must he admitted to bring the case within Reg. II of 1819, 
yen are hopelessly barred. Therefore the presumption which 
arises in such suits in favor of the plaintiff, and which relieves 
him from any burthen of proof further than to establish that 
the land in suit is within the ambit of his estate, does not 
arise in favor of the plaintiff in this case by reason of the 
special provisions of the lakhiraj regulation mentioned above. 

Then let us see whether that presumption avails the plaintiff in 
any way in a suit like tlie present which was brought upon the 
allegation, that the lands souglit to be resumed did not form any 
existing lakhiraj tenure at the time of the permanent settlement, 
but were assessed with revenue and constituted a part of his 
mal estate. The presumption in question carries the plaintiifs 
case no further than this, that every biga of land, within the 
ambit of his estate under the provisions of the lakhiraj regulation, 
was liable to be assessed with Grovernment revenue, and the 
(1) 8 B. L. K., 578 ; and 14 Moore^s I. A,, 172. 
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Akpunnk.ssa setting it up. But this- is not sufficient, to start a case for 'tbe 
Peary iioiirN plaintiff in a suit of the present description, because there is no 

BlOOKreiiJEE. ^ , . 1 . /• 1 T - I • t t . /. 

presumption that every biga ot land within the ambit of an 
estate must be deemed to have been assessed with revenue until 
the contrary is proved. The following passage from the^ Privy 
Council report referred ^ to above shows that it is upon tins 
ground that the Judicial Committee have held that the burthen 



of proof in tliese cases is upon the plaintiff. 

Again their Lordshijis think. that no just exception, can be. 
taken to the ruling of the High Court, touching the burthen of 
proof, which in such cases the plaintiff has to supporL If this 
class of cases is taken out of the special and exceptional regu- 
lation concerning resumption suits, it follows that it lies upon 
the plaintiff to prove a prf/nct /acfe case. His case is that his 
mM ' larid has since 1790 been converted into lakliiraj. He is 
surely boiiiul to give some evidence that his land was once 
mar’(l). 

■ Then further on they observe Mr. Doyiie argued that the 
defendants had admitted that the lands in question were witliiii 
the appellants’s estate. But such an admission is obviously not 
sufficient to meet the burthen of proof thrown upon tlie plaintiff*. 
It was at most an , admission that the lands were within the 
ambit of the estate, not that they had ever been mdl lands.” 

Now these are the grounds upon wdiicli their Lordships of the 
Judicial Committee have held that the burtlien of proof is upon 
the plaintiff, and unless we hold tiiat in the case of an auction- 
purcluaser as soon as it is proved that a particular plot of land 
is within the ambit of his estate, there arises a presumption in 
his favor that it was assessed with reveinie at the time- 
permanent settlement, there seems to be no valid reason why 
we should hold that the grounds are not applicable to the present 
case. Therefore, notwithstanding the decisions of Forbes v. 
Sheikh Mea?ijfm (2), Shamlal Ghose v. Sekunder Khan (3) and 
Noholal Khan v. Adheranee Narain Kaomvaree (4) cited on 
behalf of the respondent, we must hold on the authority of the 

(1) 8 B. L. R., 579; and 14 Moore’s L A., 173, 174. 

(2) 3 W. R., 69. (3) 3 W. R., 182. (4) 5 lY. R., 19L 
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Privy Council decision quoted above that the lower Courts have 
erred io relieving the plaintiff from the burthen of proof which 
ordinarily falls upon him. How far has the plaintift been able 
to discharge that burthen it is not for us in special appeal to 
decide. We must^ therefore, reverse the decree of the lower 
Appellate Court so far as it is favorable to the plaintiff, and 
remand the case to that Court for re-trial as regards the'particu- 
lar portion of tlie claim which was decreed in his favor. Costs 
to abide the result, 

Glover, J, — I concur in this judgment, and, in doing so, I 
do not forget that I at one time held a different opinion. 

Appeal allowed. 


Before Mr, Justice Birch and Mr, Justice Morris. 

In the matter or the Petition of SOORJA KANT ACHAEJ 
CHOWDRY.*^ 

Appeal‘d Reg. VIll of 1819, 6—24 ^ 25 Viet, c. 104, 15. 

There is no appeal from an order made by the Civil Court under s. 6 of 
Regulation VIII of 1819. 

Per Birch, J. — A party who has preferred an appeal to the High Court 
when the law gave him no right of appeal, is not entitled upon the hearing to 
ask the Court to treat it as an application for the exercise of its extraordinary 
jurisdiction under s. 15 of 24 & 25 Viet., c. 104. 

The appellants in this case were the owners and zemindars 
of an estate called Shershabad. The respondent, having 
acquired by purchase a putni tenure within this estate, applied 
to the zemindars to give effect to the transfer by registration of 
his name in the zemindari serishta or office, but being refused 
made an application to the Civil Court of the district where 
the property was situated, under the provisions of s. 6, 
Eegulatiou VIII of 1819. The District Judge, upon such 
application, issued the order, from which the present appeal 
was brought, directing the zemindars to give effect to the 
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Miscellaneous Regular Appeal, No. 367 of 1875, against the order of the 
Officiating Judge of Zilla Dinagepore, dated the 14th of August 1875. 
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tnuisfer without delay in accordance witli the law. The Jiidg^e's 
ix T.tE order was drawn as follows : — For the above reasons this 

IVIATTKll OF . . , . . . 

TUK Petition case IS decreed in favor of applicant. An injunction will issue 
Kr^T'AcHAiij on the zemindar under s. 6, Regulation Till of 1819, to 
Cuowoi. 1 . security tendered^ and give effect to the transfer 

without delay.” 

The zemindars appealed to the High Court from the above 
order. 

Baboo Jadiib Cltimder Seal for the appellants. 

Baboos Mohinee Molmii Roy and Golap CImnder Sircai* for 
the respondent. 

The arguments are sufficiently set forth in the judgment of 
the Court, which was delivered by 

Biiicn, J. — This appeal is preferred against a summary 
order of the District Judge passed under s. 6 of Regulation 
VIII of 1819, directing the zemindar to accept the security 
tendered, and to give effect to the transfer without delay. 

A preliminary objection has been raised that no appeal lies 
to this Court from such au order ; and we are of opinion that 
the objection must prevail. The pleader for the appellant has 
been luiabie to show us any law which authorizes an appeal 
from an order under s. 6. His argument is that an appeal lies, 
because the Judge has used the word ^ decreed,’ and has drawn 
up an order in the form of a decree directing that an injunction 
should issue. \Te think that the fact of the Judge having 
dealt with the application in this manner does not entitle the 
appellant to come up here in appeal when the law does not 
provide for an a])peal from an order passed under s. 6 of 
Eegulatiou VIII of 1819. 

It is then urged by tlie appellant’s pleader that if we are 
against him on this point, we should still, under tlie circum- 
stances of this case, exercise the extraordinary powers vested in 
this Court by s. 15 of the Charter Act. 

Speaking for myself I must say that it is not in my opinion 
open to parties, when they find that they have adopted a wrong 
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course aiiO filed fiu appeal wlien no appeal is allowed hy lavr^ 

to tarn round and say that the Court is bound to exercise MATT^roF 

its extraordinary jurisdiction. Upon this application, as Sool™^ 

wliether there may be orrounds for interference under s. 15 or Achakj 

not, I pronounce no opinion. All that I saj is that I decline 

to treat this petition of appeal as an application to us to exercise 

our extraordinary powers under s. 15. 

Appeal dismisserL 


Before Mr. Justice Markhy and Mr. Justice Miiter. 

FUTBEK FAIiOOBE (one of the Defendants) w. MOHE^^DER 1876 

NATH MOZOOMDAR (Plaintiff).^* April 10. 

Costs — Special Appeal — Order in Discretion of Lower Court 

Where, in a suit for defamation, a decree Avas giren for the plaintifi for 
nominal damages, but he was ordered to pay the defendant's costs, held, that 
the order as to costs Avas in the discretion of the Court beloAv, and therefore 
no special appyeal AA^ould lie from such order : the rule as laid down in Qridliari 
Lai Roy v. Sunder BiU (I) being that an order as to costs cannot be inter- 
fered AA^ith in special appeal unless it is illegal. 

Senthle — When the Court is of opinion that the plaintifi; is not entitled to 
any substantial damages, it is not bound to aAvard him nominal damages. 

Suit for Es, 100 as damages for defamation. The plaintlflF had 
previously instituted proceedings for criminal trespass m respect 
of the same mafterin the Criminal Court against the defendants, 

AAdiicli led to their being convicted and fined Es. 5 each. The 
Aliinsif found that, under the circumstances, the plaintiff Avas 
entitled to damages, and assessed the amount at Es. 15. He 
gave the plaintiff a decree for this amount Avith costs. Ou 
appeal by the defendants the Judge was of opinion that as 
the plaintiff had already prosecuted the defendauts criminally, 
and they had been fined to sucii an extent as the Magistrate 
thought proper, the present suit^ althougli not contrary to laAA^, 
w^as clearly a vexatious one, and the plaintiff ought not to 

Appeal under s. 15 of the Letters Patent of 1875, against decree of 
Birch, J., dated the 20tli of August 1875, in Special Appeal No. 2756 of I STL 
(I) B. L. R.j Sup. Yol., 496. 


51 . 
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recover oiore than nominal damages.” He, therefore^, modified 
the decree of the Mmisif bj giving the plaintiff a decree for 
four annas as damages, and ordered him to pay all the costs both 
in the lower Court and on appeal. 

The plaintiff preferred a special appeal to the High Court 
from this decision, on the grounds that it was erroneous in law 
in holding him entitled to only nominal damages : that the 
defendants ooglit to have been ordered to pay the costs of the 
suit; or that at any rate the plaintiff ought not to have been 
ordered to pay the defendants’ costs. 

It appeared that the costs would amount to about Rs. 2L 

The appeal came before Birch, J., who held that as it was a 
special appeal he could not go into tlie evidence to see whetlier 
or not the Judge came to an erroneous finding on the facts, hut 
being of o[)lniou that the costs had been awarded on an erroneous 
principle, be modified the decree appealed from by giving tlie 
plainliff the costs in both the lower Courts, and ordered the 
defendants to pay the costs of the special appeal. 

The defendant Futeek Parooee appealed under s. 15 of the 
Letters Patent on the ground tliat the special a|>peal having 
failed in every otlier respect, the order of the District Ju(]g;e in 
respect of costs ought not to have been set aside, and that such 
order having been in the discretioii of the District Judge, it 
could not have been set aside in special appeal unless it was an 
illegal order. 

Baboo Auskootosh ilookerjee for tbe appellant 

Baboos Ilemchunder Eauerjee aiid Utnakall^ MooJierjee for 
the respondent 

The contentions and the cases cited appear in the judgment 
of the Court, which was delivered by 

Mabkbt, J. — This was a suit to recover damages for defa- 
mation. The matter liad already been the subject of ciimimil 
proceedings. The Subordinate Judge gave the plaintiff a decree 
for nominal damages ; but being of opinion that the suit was a 
vexatious one, directed the plaintiff to pay the costs of the 
litigation. 
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The case halving come up to Uiis Court: on special appeal , 
Mr. Justice Bircli was of opinion that there was no ground 
upon which he could interfere with the decree for nominal 
damages^ but being of opinion that the plaintiff ought not to 
have been made to pay the costs of the suit set aside the order 
of the Subordinate Judge as to costs, and directed that the 
plaintiff sliould recover the costs of the litigation. 

It is contended before us that, in special appeal, this Court 
cannot interfere with tiie discretion of the Courts below as to 
costs : and that in this case the award of costs to the defendant 
Botwitlistanding that tlie plaintiff obtained a decree for nominal 
damages, was within the discretion of the Court below. 

Upon the first point we are of opinion that the question is 
concluded by the decision of the Full Bench in Gridhari Lai 
Roy V. Siindar Bibi (1). It was there laid down that this Court 
could, in regular appeal, review the exercise of the discretiou of 
the lower Court as to award of costs ; but that in special 
appeal this Court could not interfere unless the order made as 
to costs was illegal. We have no reason to doubt that this 
rule, which has also been approved in Bombay in Amirsaheh 
Hdfiziilla V. Jamsliedji Rustam (2), has been since generally 
acted on in this Court. The only instances in whicli there is 
any apparent departure from it are in the cases of Mussamut 
Bibee Moseehwn v. Mussamut Bihee Munoorim (3) and Ooma 
Churn V. Grish Chimder Banerjee (4), but the Full Bench 
decision does not seem to have been there referred to, and we 
have no reason to suppose Unit the learned Judges intended to 
question a rule thus authoritatively laid down. We may also 
observe that the attention of Mr. Justice Birch was not called 
to the Full Bench decision when the present case was before 
him. On the other liaiul, quite recently, a Judge of this Court, 
acting on the Full Bench decision refused to review ia special 
a})peal the discretion of the Court below as to costa. 


1876 


Futkek, 

PAUOOlSifl 

Mohknder 
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(]) B. L. R., Sup, Vol., 496. 

(2) 4 Bom. 11, C., A. U, 41, follow- 
ed in Deaaji Lakhmnji v. Bhavanidas 
Nm'otamdas, 8 Bom. H. 0., A. O., 
100^ but the opposite view w'as taken 


by the Madras High Court in Sri Dan« 
tuluri Narayana Gajapati llazu Garu 
v. Surappa Razit, 3 Mad. H. C.. 113. 

(3) 24 W. R., 69. 

(4) '25 W. E., 22. 
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We llniik tliat ’^ve ought to follow the Full Beiieli decision^ 
and to hold that a special appeal will not lie against any 
order as to costs, which it was witliiu tlie discretion of the 
louder Courts to make. It, tlierefore, remains to consider 
whether, when a decree had been given for nominal damages, 
the Court had a discretion to award costs to the defeiulaiiL We 
are of opinion that it had. The Court below thought that 
though the words complained of had been spoken, the plaintiff 
was not entitled to any damages, and that to bring this suit 
after criminal proceedings had been taken in the same matter 
was vexatious. In substance, therefore, the defendant sue-* 
needed in the Court below. Perhaps it would have been better 
under these circumstances to have dismissed the suit altogether, 
the Court in such a case not being bound to award nominal 


damages. But we are not aware of any law wdiich prevents 
tlie Court, if it thinks that the suit is a vexatious one, and that 
no damage has really been sustained, from giving nominal 
damages to the plaintiff, and awarding costs to the defendant. 
The words of s. 187 leave the discretion of the Courts as to 
costs wholly unlimited, and it would be impossible to say that 
such an award of costs was illeg;al. 

O 


We, therefore, reverse the order of Mr. Justice Birch, and 
dismiss the special appeal. 


Appeal alloicecL 
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Before Mr, Justice Pontifex, 

SUTTYA GHOSAL z?. SUTTYANUNO GHOSAL anb othehs. 
Majority Act {IX q/'1875), s, Minor — Guardian ad litem. 


The appointment of a guaixliaii ad litem is suflleient to nnike the minor 
party subject to s. 3, Act IX of 1875 and to constitute his period of 
mnjori|y at 2i, at any rate so far as relates to the property in suit, notwith- 
standing that such minor would but for such appoiutiuent iiuve attained 
majority at 18. 

By the decree in this suit, which was brought in 1871 for 

partition of the estate of Eaja Kallysutikur Gliosal, deceased. 
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it was, amongst other things, declared that Bosoomiitty Dabee, 
one ot the defendants in the suit, was entitled to a certain sliare 
in the estate; and that a montldy sum of Rs. 425 should be 
paid to her husband for her maintenance and support; and 
Raja Suttyauund Ghosal and Cow'ar Snttyakrishna Ghosal 
were appointed receivers in the suit. At the institution of 
the suit Bosoomiitty Dabee was an infant, and her husband 
w'as appointed by the Court her guardian ad litem » The 
present application was made by her husband and guardian 
on her behalf for an order that the receiver should pay to him 
as her guardian the sum of Rs. 4,000 out of her sliare of the 
estate to meet extra expenses which had been incurred for 
Bosoomiitty Dabee and her youngest son. Bosoomiitty Dabee 
was, at the time of the application, of the age of 18 years and 
2 months, 

Mr. Bo7i7ie7'jee appeared in support of the application. 

Mr, Macrae for the receivers. 

Mr. R. Allen for Tarrasoondery Dabee, another defendant in 
the suit. 

The application w^as consented toby all tlie parties to the suit, 
but the receivers ivere unwilling to pay the sum required to the 
husband, but were desirous that it, as well as the monthly sum 
allowed for her maintenance, should be paid to Bosoomutty 
Dabee herself, she liaving attained her majority. 

Mr. Bonnerjee submitted that, under the Majority Act, IX of 
1875, s. 3, Bosoomutty Dabee was still a minor, and remained 
so until she attained the age of 21 years. 

Mr. Macrae contended that the words of s. 3 did not apply to 
a person for wdiom merely a guardian ad litem had been 
appointed, but only to guardians appointed under Act XL of 
1858 and Act XXVII of 1860. The appointment of guardians 
under those Acts is very different from the appoiotmeiit of a 
guardian ad litem in a suit such as the present. It could not 
have been the intention that a minor should be liable to the 
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(lisqualifictUioii atUching to minority being prolonged by a 
temporary appoiiitment like that of guardian ad litejn^ yet 
tfjat might be the result of such an appointment in respect of a 
miiior who would otherwise have attained majority at 18^ but 
who notwithstanding the suit was jSaally determined would still 
remain a minor until 2L 

PoNTiFEX, J.— Act IX of 1875 was passed for the purpose 
of attaining greater certainty respecting the age of majority^ 
but itself causes the uncertainty out of which this application 
arises. S. 3 of the Act is as follows : — Every minor of whose 
person or property a guardian has been or shall be appointed by 
any Court of Justice, and every minor under the jurisdiction 
of any Court of Wards, shall, notwithstanding any tiring con« 
tained in the Indian Succession Act, or in any other enactment, 
be deemed to have attained his majority when he shall have 
completed his age of 21 years, and not before.” 

The suit in which this apj)lication is made w^as instituted 
before 1872, and when the present a])plicant was a minor under 
the age of 18 years. She was made a defendant to the suit, 
which was for partition. She was at tlie time a married woman, 
and her husband, who would have been her natural gujirdian, 
was appointed by this Court her guardian ad litem. By the 
decree iu the suit it was, amongst other things, ordered, that 
Es. 425 out of her share of the income of tlie estate, which was 
the subject of the suit, should be paid monthly to her husband 
as her guardian. The lady having now attained the age of 
18, applies for the payment to her in future of the said 
Rs, 425 and for a sum of Rs. 4,000 out of the accumulations 
of her share of the minor. The question arises wliether siie 
is still a minor. In my opinion slie is, for the decree in the 
suit made Imr a ward of Court, and I think the appointment by 
the Court of her husband as guardian ad litem was sufficient 
to bring her within s. 3 of the Majority Act, 1875, at all events 
so far as relates to the property iu suit. I shall, however, order 
the sura of Rs. 4,000 now applied for and the future maintenance 
to be paid to her personally, as her guardian consents to such 
4>aymeBts^ being made* ' The receiver will get his costs, and 
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the infant’s costs will be paid out of her share of the esfafe, 
Mr, Allen’s client’s costs will be paid out of her share. 

Attorney for the applicant: Baboo Joijhissen Gangooly, 

Attorneys for Tarrasoondery Dabee: Messrs. Swinhoe^ 

Law §" Co, 

Attorney for the Receivers: Mr. Garriithers, 


PRIVY COUNCIL 


SONET KOOEll (Plaintiff) HIMMUT BAIIADOOR aisd 
OTHERS (Defendants). 

[On appeal from the Higli Court of Judicature at Port William in Bengal.] 

Istemrari Molmrrai'i Tenure — Death of Grantee without Heirs — Escheat — 
Recognition af Tenancy. 

Lands belonging to a zemindari granted by the zemindar under an absolute 
hereditary mokurruri tenure, do not, on the death of the grantee witliout 
heirs, revert to the zemindar ; nor does the zemindar, under snob eircum- 
stanees, take by escheat a tenure subordinate to and carved out of his 
zemindari. 

Where there is a failure of heirs, the Crown, by the general prerogative, 
will take the property by escheat, subject to any trusts or charges atlecting 
it; and there is nothing in the nature of a raokurrari tenure which should 
prevent the Crown from so taking it subject to the payment of the rent 
reserved under it. 

The recognition b}^ the owner of lands of the interest of parties in posses- 
sion by the receipt of rent from them, constitutes a tenancy requiring to be 
determined by notice or otherwise before such parties can be treated ns 
trespasser. ■ . . 

This was an appeal from a judgment and decree of a Divi- 
sion Bench of the Calcutta High Court (L. S. Jackson and 
Aitislie, JJ.), dated the 23rd May 1871, reversing a decree 
of the Subordinate Judge of Ziila Gja, dated the 30th March 
1870. 

* Present d. W, Col vile, Sir B. Peacock, Sir M, E, Smith, an,i> 

Sir E. F. Collies, 
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The iiiaterial facts of the case were as follows 

Modenarain Singh^ Eajah of Tekaree^ was proprietor of the 
Mouzali Praiipore in the district of Gja. He was a Hindu^ and 
had two Hindu wives, Eanee Sonet Kooer and Eaoee Asmedh 
Kooer. Having had no children by eitlier of these ladies, they 
on his death succeeded to his estate, which by arrangement 
between themselves they took in shares of 7-| annas and Si 
annas respectively. 

By Buratee Begum, a Mahomedan woman living in his house, 
Modenarain Singh had a daughter, Shurfoonnissa, and also otiier 
children, named Ikbal Bahadoor, Himmut Bahadoor, and Bismii™ 
lah Begum. Shurfoonnissa, the eldest of these children, was born 
on the 2ad“Magh 1248 (January 1841 ). Six days after her birth, 
Modenarain Singh executed in her favor a mokurrari grant of the 
Mouzah Pranpore, belonging to his zemiiidari, to be held by her 
as absolute (inoostakil) mokurraridar from generation to genera- 
tion, subject to the payment of a reserved rent of sicca rupees 301 
by the year. Shurfoonaissa died very shortly after the creation 
of this tenure, but from the date of tlie grant, and subsequent to her 
death, rent at the reserved rate was received, and continued to 
be received, by Eajah Modenarain from Buratee Begum. On 
the death of Eajah Modenarain in the year 1857, similar pay- 
ments continued to be made by Buratee Begum to the Ranees 
Sonet and Asmedh Kooer of their proportionate shares of the 
reserved rent; and on tlie deatli of Buratee Begum in the year 
1860, rent continued to be paid in like manner by her surviving 
children down to the year 1865. Butin tlie end of that 3’'ear 
an attempt w^as made by the Eanees to put an end to the tenure 
by ousting Jodhun Singh, who was in possessioii of the Mouzah 
under a lease granted in 1862 by Ikbal Bahadoor. In the 
proceedings arising out of tliis attempt, tlie Eanees alleged that 
tlie mokurrari grant to Shurfoonnissa was for her life only, 
and that, on discovering her death, which they said did not take 
place until after that of Eajah Modenarain, they had entered 
into possession of the mouzah. The Magistrate of Gja finding 
that receipts had been granted by tim Eanees for the mokurrari 
rent of the year 1865, and that possession was in fact held by 
Jodliun Singh, by an order passed under s, 318 of the 
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Code of Criminal Procedure, and dated the 7tli February 1866, 
directed that the possession of Jodhim Singh should be main- 
tainedj and referred the Eanees to a civil suit, 

ifo further steps were taken by the Ranee Asraedh Kooer^ 
but on tlie 6th February 1869, Ranee Sonet Kooer instituted 
the present suit, in which she made Jodhiiu Singh, Hiinmut 
Bahadoor, Bismillali Begum, and Mussamut Sahebzadee Begum, 
t!ie widow of Ikbal Bahadoor, defendants. In her plaint she 
set forth that the grant to Shurfooimissa of Mouzah Pranpore 
was only for life; that Shurfooiinissa died without heirs in 
November 1857 ; that by her death, the plaintiff as taking a 1 
annas share of her deceased husband’s estate was entitled to 
possession of a proportionate share of the mouzah ; that together 
with Ranee Asmedh Kooer, after hearing of the death of Shur* 
foonnissa, she had held direct possession of the mouzah till 
digposses.sed by the Magistrate’s order of the 7th Febriiarj 1866, 
from which date her cause of action arose. She accordingly 
claimed to recover from the defendants direct possession of 
7-| annas share of the Mouzah Pranpore. 

The defendants pleaded that the plaintiff had never had 
direct possession of the mouzah after the death of Shurfoonnissa, 
which took place more than twelve years before the date of her 
suit, and that she was consequently barred by limitation ; that 
the grant to Shurfoonnissa was hereditary, perpetual, and 
absolute, and did not on her death revert to the grantor or his 
representatives, but would pass on failure of nearer heirs to the 
Crown by escheat; that the right to recover possession, suppos- 
ing it to have arisen to the zemindar on Shurfooniiissa’s death. 


could not now be enforced, since the plaintiff’s husband, and 
afterwards she herself, had acquiesced in the possession and 
enjoyment of the tenure by the defendants, from whom they 
had accepted payment of the reserved rent : and further that 
they (the defendants) were in possession as the lawful heirs of 
iShiirfoonnissa.. , 


Tiie Subordinate Judge of Gya, in whose Court the suit was 
brought, gave judgment for the plamtiff. He found that the 
inokurrari grant to Shurfoonnissa was in perpetuity, and not 
merely for life ; that Sliurfoonnissa died early, and that 
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subsequently 'to ber death the defendants had been ift possession 
SBonkt Kookk pjijment of rent. But he held that as Shurfoomiissa was iiie- 
Himmut : critimate the defendants were not her heirs; that the zemindar 

BaHABOOE, 1 .1 • f ■ t 

on her cieatli had a right to resume possession ot the tenure 
which did not revert to the Crown by escheat, ami that the 
zemindar’s right was not lost by the acceptance of rent from 
the defendants, and was not barred by limitation. 

The plaintiff’s claim was accordingly decreed, but on appeal 
to the High Court the decree of the lower Court was reversed 
by the following judgment ; — » 

‘*Tlie lower Court has held that the grant to Shiirfoonissa was not 
merely for life, but in perpetuity. But inasmuch as she died childless, 
and in a recent decision of this Court — Mussa7mit Skahahzadl Begmn 
V. Mirza Himnut Bahadoot' (1) — it was held that in the circumstances 
of this family no right of inheritance under Imameah law vests in 
the surviving brother or sister, the subordinate Judge came to the 
conclusion that the grant had become inoperative, and that the grantor 
had a right to resume it. It was contended before him, that even 
supposing the defendants not to be rightful heirs, yet the plaintiff^ would 
have no right to resume the grant as the property would be liable to be 
taken by the ruling power as an escheat, and that so long as the party 
rightfully entitled abstained from pressing his claim, the defendants were 
entitled to retain possession undisturbed. This plea was overruled on 
the ground that the defendants in possession were mere trespassers, 
and that as the legal right to the property is either in the grantor or 
the Crown, the former, in the absence of any claim by the latter, is 
entitled to maintain the suit. The defendants also pleaded limitation 
but this plea was overruled. 

“ Mr. Kennedy, who appeared for the special appellants, stated that 
the main objection to the finding of the lower Court is in respect of that 
portion in which the Subordinate Judge lays down, that as the suc- 
cession is vacant the grantor is entitled to re-enter. For the purposes 
of this appeal we may confine ourselves to this objection. 

The Court below holds that the mokurrari tenure was granted in 
perpetuity and not for life, and this finding has not been questioned by 
way of cross-appeal or under s. 348, Act VIII of 1859, 

The grant is made to Shnrfoonnissa and her children from genera^ 
tion to generation, and in it she is described as absolute {moostalcil) 
mokurraridar. 
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Tenures created in these terms and not in any way limited by oilier 
special conditions are always treated as of the most absolute character, 
and are every day transferred both by private sale and in execution of 
decree. Had Shurfooiinissa conveyed the estate to another, the 
grantor could not have ousted the assignees. Supposing she had died 
leaving a husband and children, this estate would have descended 
according to the ordinary rules of Mahomedan law, and no change in 
the order of succession would have been caused by the use of the 
words ^ to her children from generation to generation.’^ It is, at least, 
extremely doubtful, whether the grantor could have altered the course 
of descent established by law, if he had intended to do so. It is, 
however, sufficient to say that the terms of the grant are those 
ordinarily employed in creating an estate governed by those rules, and 
that if it had been the intention of the grantor to limit the grant in 
some other mode, he would have specifically stated this intention. 
In the absence of any words of limitation we cannot hold that the 
Eajali intended to create anything but an estate in perpetuity with 
absolute power to the grantee to deal with it as she thought proper, 
and that he never contemplated the possibility of failure of issue or 
intended to interfere with the ordinary course of descent. 

It is hardly necessary to consider the conduct of Hajah Modenarain, 
which has been referred to as showing that he never thought that his 
grant was less than absolute ; but it certainly was not in any way 
inconsistent with an intention to grant a mokurrari tenure without 
any reservation : he made no attempt to resume it on the death of his 
daughter, but allowed her mother to enjoy it, and it is admitted that up 
to 1272, seven years after his death, receipts for the reserved rent 
continued to be granted in the daughter’s name, and the mokurrari 
tenure as originally established was treated as subsisting. 

There is a dispute as to the precise date of Shiirfoonnissa’s death, 
the direct evidence on this point on either side is unsatisfactory, but 
looking to the examination of the Eaiiees, there is no room to doubt that 
the plaintiffs case is false, and that in fact Shurfoonnissa died at an early 
age. We find that Biiratee Begum lived within the Rajah’s mansion at 
Tekaree, and that the particular apartment or building occupied by her 
stood between the apartments of the Eanees. Those ladies admit, that 
they knew of the existence of the three later born children, and used 
to see them about the house, but profess never to have set eyes on the 
eldest. Yet, if the statement in the plaint is true, Shurfoonnissa had 
attained the age of seventeen years before sidled j and is incredible 
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1876 that tliese ladies should have known BotliiDg of her. It may not be 
Sunet” Kooek established with certainty that Shiirfoouriissa died on 10th Clieyt 
Himmut 1249, as alleged by defendants, but there can be no doubt that she 
Bahadoor. ill the lifetime of her father, and not two months after him tm 

alleged by plaintiff. 

As it appears to us that the plaintiff has altogether filled to slio'w 
that any right to resume the grant on failure of issue was reserved to 
the grantor, w'e hold that the judgment of the Court below cannot 
be maintained. The plaintiff can succeed only on the strength of her 
own title, and not on the weakness of that of the defendants. She is 
bound to show that she w^as the party entitled to take the estate wdien 
it became vacant on the death of Shurfoonnissa before she can ask the 
Court to eject the defendants who are in possession. 

The Subordinate Judge seems to think that there is something in the 
nature of a mokurrari grant which renders it capable of resumption, 
if there be no known heir of the last holder ; but no authority has been 
shown to support this opinion. It wmuld hardly be contended that 
a man who makes a gift has a better title than a stranger to the thing 
given, if the donee after accepting and holding it for a time should 
abandon it. The Rajah created a certain estate, and impressed the stamp 
of perpetuity on it for the express purpose of making a free gift of it to 
his daugiiter, and the fact that she had to pay a certain rent, or in other 
words that the gift was of a part only of the profits of the land, does 
not make it anything less than a gift. He reserved to himself a certain 
right over the lands given, namely the right to receive a fixed rent, but 
he absolutely divested himself of any other right. The transfer of the 
property to a stranger in no way affects the right reserved, which 
attaches to the laud in whosesoever hands it may be, and is therefore 
at all times adequately secured. If the rent be not paid there are 
proper legal remedies, but resumption of the grant is not among these, 
where there is no express stipulation to that effect. 

We think that the plaintiff has failed to establish any title to 
resume the mokurrari grant, and therefore without entering into the 
other questions involved in this suit, we admit the appeal, and reversing 
the judgment of the Court below dismiss the plaintiff’s suit with the 
costs of both Courts.*' 

From this judgment the plaintiff aj)pealed to Her Majesty 
in Council. 

, . Mr*, €, PK Aratfwm ht tlie appellant. — TWs mokumui 


VOL, I] 


CALCUTTA SERIES. 


397 


tenure not being an independent estate, but being carved out of 
the huger estate of the zemiudari of Tekaree, has no indepeud- Sonkt Kookk 
ent existence, and coiisequently reverts, on failure of heirs, to Himmut 
the zemindar, or escheats to him as the superior lord, rather 
than to the Crown, The grant was made for the maiutenaiiee 
of Shurfoonnissa and the heirs of her body. On her decease 
without heirs, the object of the grant failed, and the tenure 
merged into the larger original estate. The High Court were 
mistaken in supposing that in granting a mokurrari lease the 
zemindar had divested himself of all rights in the lands leased 
except the right to the reserved rent. Tiie defendants were 
in the position of mere trespassers as against whom the heir 
of the grantor was entitled to possession. In sa})port of his 
contentions he referred to Williams on Eeal Property, 7th edn., 
p, 116, aud to the case of Raja Rameswnr Nath Sing v. Haralal 
Sinff (l). 

Mr. Doyne and Mr. John Cutler for the respondents. — 

Assuming that the respondents, who are the parties in possession, 
have no legal title, the appellant has failed to show any title 
in herself which would support her claim to resume the mouzali 
in dispute. According to the appellant this particular grant is to 
be taken as something wholly different from other mokurrari 
tenures, and is to be regarded as the creation of an estate tail 
with reversion to the original grantor iu case the grantee should 
die without heirs of her body ; and this view is supported by 
reference to the doctrines of the feudal law in Euglaiul. But 
the English feudal law has no force iu India, and there is no 
analogy between an English estate tail and an Indian mokur- 
rari. Tlie present grant was an absolute conveyance subject 
to the payment of the reserved rent. The estate taken by 
Shurfoonnissa might have been sold by her, and the purchaser 
would have taken tiie same estate subject to the same payment. 

Failure to pay the rent would not have operated to destroy the 
estate, since the only remedy of the zemindar would have been 
to cause it to be seized and sold to the highest bidder under the 
provisions of Act X of 1859. 

(1) 1 B. L. R., A, C. 170. 
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187 0 On tlie failure of nearer heirs the ■ teoiire did not revert to' 
Sonet Kooek bufc escheated to the Crown ; see Gridkari LaU 

Roy Y, The Government of Be?igal (1), There is no authority 
for extending to the zemindar the right to take by esclieat* 

Assuming that on the death of Shurfooiinissa a right accrued 
to Kajaii Modenarain to resume his grant, that right was aban- 
doned by him, and the tenure of Buratee Begum and afterwards 
of the respondents was recognized and affirmed by acceptance 
of rent for a long period of years. Such acceptance amounted 
to a re-grant of the tenure to Buratee Begum and to the 
respondents. 

Mr, Ai'athoon replied. 

Their Lordships’ judgment was delivered by 

Sir J. W. Colvile. — The question raised by this appeal^ 
though short, is somewhat novel, and there appears to be little 
positive authority upon it. 

It appears that Kajah Modenarain Singh, being a Hindu 
zemindar, but having an illegitimate family by a Mahomedan 
lady domiciled in his house, granted the mokurrari in question 
in the name of one of the infant daughters of that family, 
Shurfoonnissa Begmn. The grant was clearly intended to 
create an absolute and liereditary mokurrari tenure, inasmuch 
as it contains the essential words, generation to generation,’^ 
which in documents of that kind have always been considered 
to have that effect; and their Lordships do not find in the 
particular document any special terms which would distinguish 
it from a grant of an ordinary mokurrari istemraid tenure. 
It is clear on the evidence that Shurfoonnissa Begum died before 
her father, and not very long after the creation of the tenure ; 
and further, that after her death, the father during his life, and 
afterwards his widows, who, by the Hindu law, are his heirs, 
continued to receive the rent reserved from those in possession 
of the lands, the receipt for such rent being, with one excep- 
tion, taken in the name of Shurfoonnissa, the original grantee, 
and in that exceptional case in the name of Buratee Begum, 

(l)a B. L. R., E a, 44. 
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ter mother. One of t!ie questions raised by Mr. Doyiie is, 1876 
what effect ought to be given to that reception of rent as a Koobb^ 
recognition ot the tenure and an answer to the present claim Himmut 

V T . , , - . . BaliABOOK. 

to resume the lands mcluded 111 it: 

From this receipt of rent after the death of Shurfooiinissaj 
which must have been well known in the family, an inference 
may undoubtedly be drawn that the zemindar either originally 
intended to make, the grant for the benefit generally of his 
illegitimate family, or after the death of his daughter was 
willing that it should have that effect;' and it is difficult to 
suppose that the widows were not for some time willing to act 
on some such view of the transaction. It is impossible, there- f 
fore, to treat the parties in possession as mere trespassers. ! 

The recognition of their interest by the receipt of rent from I 
them would constitute some kind of tenancy requiring to be ; 
determined by notice or otherwise. Their Lordships, how- 1 
ever, are not prepared to say that this circumstance is of itself 
sufficient to defeat the claim of the plaintiff in this suit. They 
think that the ground upon which the decision of the High 
Court is to be supported, if supported at all, is that the plaintiff 
in the suit is not the person who, assuming the parties in posses- 
sion to have no legal title, is entitled to recover the land bj the 
destruction of the tenure. That, of course, raises tlie question 
which the High Court has dealt with : namely, whether, on the 
death of Shurfoonnissa without heirs, the right to the posses- 
sion of the land reverted to the original grantor, or whether 
the tenure on such a failure of heirs should be taken to have 
escheated to the Crown, 

The doctrine of escheat to the Crown in the case of a vacant 
inheritance was much considered by this Court in the case 
of The Collector of Blasulipatam y* Cavaly Venoata Nar* 
rahiapa {\). In that case the property in question was a 
zemindarL The last male zemindar had died, leaving a widow, 
who took a wido%v’s estate, and upon her death there were no 
heirs of her husband to inherit the zemindari. The zemindar 
was, however, a Brahmin ; and the point raised in the suit was 
that on that ground the estate was not subject to the law of 
(I) 8 Moore’s I. A., 500. 
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esclieat. This contention was founded on the text of Manila 
which says : — The property of a Bralimaoa shall never be taken 
by the King: tins is fixed law and also on a passage in 
Nareda^ where it is said : — If there be no heir of a Brahnnuia’s 
wealth on lus demise it must be given to a Bralimana, other- 
wise the King is tainted with sin.’^ It seems to have been 
admitted in that case that the British Government had at least 
the same rights that the ruling power would have had under 
tlie Hindu law, the question being whether that limilatiou 
which the Hindu law was said to impose on the right of the 
Hindu Eaja or King was to prevail against or fetter the rights 
of the Crown. Lord Justice Knight Bruce, delivering the 
judgment of this Committee, said: — It appears to tlieir 
Lordships that, according to Hindu law, the title of the King 
by escheat to the property of a Brahmin dying without heirs 
ought, as in any other case, to prevail against any claimant 
** wlio cannot show a better title; and that tlie only question 
that arises upon the authorities is whetlier Brahminioal pro- 
perty so taken is in the hands of the King subject to a trust 
in favour of Brahmins*” And in a subsequent passage of the 
judgment he went on to say Their Lordships, however, 
are not satisfied that the Sadder Court was not in error when 
it treated the appellant’s claim as wholly and merely deter- 
minable by Hindu law. They conceive that the title which 
lie sets up may rest on grounds of general or universal law. 
The last owner of the property in question in this suit derived 
her title under an express grant from tbe Government to her 
husband, a Brahmin, whom she succeeded as heiress-at-law. 
If upon lier death there had been any liedrs of her husband, 
those heirs must have been ascertained by the principles of 
the Hindu Ia%v ; but by reason of the prevalence of a state of 
law in the mofussil, which renders the ascertainment of the 
“ heirs to take on the death of an owner of property a question 
^''substantially dependent on the status of that owner. Thus 
‘Uhe property being originally, and remaining, alienable, miglit 
liave passed by acts inter vivos in succession to British subject, 
to foreign European owner, to Armenian, to Jew, to Hindu, 
Mahomedau, to Patsee, or to any other person, whatever 
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his race^ religion^ or country. According to the law admi- 1876 
^^iiistered by the Provincial Courts of British India, on the SoNHT~K^]^t 
death of any owner being absolute owner, any question touch- Him'mut 
ing the inheritance from him of his property is determinable 
in a manner personal to the last owner. This system is made 
the rule for Hindus and Mahomedans by positive Regulation : 

^^iii other cases it rests upon the course of judicial decisions.’^ 

And the final conclusion of the Committee was this : — Their 
Lordships’ opinion is in favor of the general rigiit of the 
Crown to take by escheat the land of a Hindu subject, though 
a Brahmin, dying without heirs; and they think that the 
claim of the appellant to the zemindari in question (subject or 
not subject to a trust) ought to prevail, unless it has been abso- 
lutely, or to the extent of a valid and subsisting charge,, 
defeated by tlie acts of the widow Lutchmedavamah in her 
lifetime. In the latter case the Government will of course be 
entitled to the property, subject to the charge.” In a 
subsequent^ case relating to the same estate, Cavahj Vencata 
Naraiuapah v. The Collector of Masnlipafam (1), the question 
was between the Collector, representing the Government, and a 
person claiming to have a valid and subsisting charge by an 
act of the widow — a charge which the widow was competent 
to create ; and it was held that the Government took subject 
to the charge, and tJie suit was dismissed, but without pre- 
judice to the right of the Collector, as representing the Crown, 
to redeem the charge and recover the estate. The property, 
no doubt, in this case was a zemindari ; but the decision seems 
to establisli the principle, that where there is a failure of heirs, 
the Crown, by the general prerogative, will take the property by 
escheat, but will take it subject to any trusts or charges affecting 
it. There, therefore, seems to be nothing in the nature of 
the tenure wliich should prevent the Crown from so taking a 
mokurari, subject to the payment of the rent reserved upon it. 

It has been argued, however, that this mokurrari, not being 
an independent zemindari, but being carved out of a zemindari, 
stands upon a peculiar footing, and that, upon the failure of 
heirs, the zemindar takes by right of reversion, or, if not strictly 
(1) 11 Moore’s L A., 619. 
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by rJglit of reversion, that the tenure escheats to him as the 
« superior lord rather than to the Crown, The mokiirrari was 
clearly an absolute interest. It was also an alienable interest. 
It might have been seized and sold, as Mr. Doyiie has shown, 
under Act X of 1859, even in a suit for rent. It could not 
have been forfeited for the non-payment of rent ; for in such 
a case the zemindar could only have caused it to be seized, put 
up for sale, and sold to the highest bidder. It is, therefore, 
property which, like that in the case above cited, might have 
passed to any purchaser, wliatever his nationality, or by what- 
ever law he was to be governed. It cannot, their Lordships 
think, be successfully argued that, having so passed, the estate 
would have determined upon the death of Shurfooimissa (sup- 
posing it had been sold in her lifetime) without heirs; for the 
grant contains no provision for the lessee of the estate created in 
such event. There seems, therefore, to be no ground for saying 
that the lands have reverted in the proper sense of the term to 
the zemindar; and the only question is, whether, on the failure 
of lieirs of the last possessor, he is entitled to take a tenure 
subordinate to and carved out of his zemindari by escheat. 

Tiieir Lordsliips are of opinion that there is no authority 
upon which the power of taking by escheat can be attributed 
to the zemindar. The principles of English feudal law are 
clearly inapplicable to a Hindu zemindar. On the other hand, 
it is clear that, if the zemindar has not such a right, the 
general right of the Crown subsists, and must prevail. 

On the whole, therefore, their Lordsliips think that tbe High 
Court have come to a correct conclusion in holding that, suppos- 
ing the parties in possession have nothing but their possession 
to depend upon (a question on which their Lordships give no 
opinion), the superior title, under which alone they can be 
ousted from possession of the lauds, is not in the zemindar or 
his representatives, but in the Crown, They will, therefore, 
humbly advise Her Majesty to affirm the decree under appeal, 
and to dismiss this appeal with costs. 

Appeal dismissed. 

Agent for the appellant : Mr. J. L, JVihon, 

Agents for the respondents : Messrs. Barroza and Barton, 
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Before Mr. Justice Pontif ex, 

HEM CHU:N-DBE CHUFDER t?. FKAl^KFJSTO CHUNDEE. 

Order on Receiver to sell ■^Attachment in Mofussil of Property m Hands of 
Eecewer — Execution of decree. 

By a decree of the High Court obtained by D AT in November 1871 in a suit 
on a mortgage brougld. by liim against B O and P 0, it was ordered tliut the 
suit should i)e dismissed against P C ; that the amount found due on tlie mort- 
gage siiould be paid to D M by B C; that the mortgaged property, some of 
which was in Calcutta and some in the mofussil, should be sold in default of 
payment, and any deficiency should be made good by B €, The property in 
Calcutta was sold under the decree, and did not realize sufficient to satisfy the 
decree. /) M, thereupon, in August 1873, obtained an order for the transfer of 
the decree to the Mofussil Court for execution : after the transfer B C died in 
December 1874, leaving a widow and an adopted sosj, his representatives, 
against whom the suit was revived. The decree, however, was returned to the 
High Court unexecuted. 

la a suit for partition of the estate of C deceased, brought hy P C against 
B C in the High Court, a decree was made in February 1871 for an injunction to 
restrain B U from intermeddling with the estate or the accumulations, and for 
the appointment of the Receiver of tlie Court as Receiver, to whom aU parties 
were to give up quiet possession, i? C was in that suit declared entitled to 
a moiety of the property in suit. 

Held, on application by D M to the High Court for an order that 
tlie Receiver should sell the right, title and interest of the widow and son, 
of B O in the estate in his hands to satisfy the balance of his debt, that 
D M was entitled to an order that their interest should be attached in the 
hamls of the Receiver, aiid that the Receiver should pnxmed to sell the same. 

Property in the hands of the Receiver of the High Court cannot be pro- 
ceeded against by attachment in the mofussil. 

This was an application in this suit on notice on behalf of 
one Denonath Mitter for an order that the Herristrar or tlie 
Eeceiver should sell the share of Iloymoney Dossee and Hem 
Ch under Chuiider in certain specified properties in tlie hands of 
the Receiver, of which a portion was in Calcutta and a portion 
in the miifiissil, sufficient to pay the halance due to Denonath 
Mitter, in respect of a decree obtained by him, dated 29th 

54 
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November 1871, in a suit brought by hioi against Bissoisaih 
Chunder, since deceased, and Prankristo Chunder. That suit 
was one on a mortgage, and the decree contained, amongst other 
things, an order, that the suit should be dismissed against Pran- 
kristo Chunder, for payment of the sum foinul due on the 
mortgage with costs by Bissonath Clunuler to Denonath 
for sale of the mortgaged property on default of payment, and 
for payment by Bissonath of any deficiency in the sale-proceeds 
to pay the debt. A sum of about Rs. 30,000 was foiiiul due to 
the plaintiff, and, default having been made in payment thereof, 
tlie property in Calcutta was sold by the Registrar and realized 
Rs. 23,000, wdiich sum, less commission, was paid to Denonath 
Mitten In August 1873, Denonath petitioned the High Court 
for an order that the decree should be transferred to the Court of 
the 24-Pergannas for execution to obtain satisfaction of the 
balance. After it had been transferred, Bissonath died in 
December 1874, leaving Hem Cluinder, his adopted son, and a 
widow, Roymoiiey Dossee, his representatives, against whom the 
suit was revived. The decree, however, was returned to the 
Higli Court unexecuted. 

By a decree dated 13 th February 1871 made in a suit brought 
by Prankristo CImndev against Bissonath Cliunder and others 
for partition of the estate of Ramtonoo Chunder, deceased, an 
injunction was granted, restraining Bissonath Chunder from 
intermeddling with the estate of Rarntonoo or the accumu- 
lations thereof; the Receiver of the Court was appointed 
Recover of the estate, and all psirties ordered to give up quiet 
possession todum, and he had since been in possession thereof. 
Bissonath was, in that suit, declared entitled to a moiety of the 
estate in the hands of the Receiver, and Denonath Milter not 
having been able to obtain satisfaction of the balance due to him 
from the estate of Bissonath made the present application to 
realize the same by sale by the Receiver of the right, title 
and intea*est of Hem Chunder and Roymoney in the property, or 
in so much thereof as would be suflS.cient to pay his debt. 


Mr. Kennedy, in opposing the application, contended that the 
procedure laid down by Act Till of 1859 was the proper and 
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only course winch should have been adopted in this ease* Under ^^76 

Act VIII there must be an attachment in the usual way of the HK^CnuNDiut 

■ ..ChUNDER 

property. That the property was in the hands of the Keceiver 

. . " . . . . PuANKniSTO 

IS immaterial. It might have been attached in his hands, chuhdkiu 
T iie present application is not one for attachment. There is 
110 other way of attaching than under Act VIII. The applica- 
tion, thereforej cannot be granted in the form asked for. 

Mr, Macrae contended that the application was in proper form, 
and was one which the Court could grant. The proceeding 
by attachment was iiot one which was open to the applicant iu 
this case, as the property was in the hands of the Receiver of 
this Court: there are cases to show that, when such is- the ctise, 
no attachment can be obtained in a Mofussil Court. Such a 
proceeding would be a contempt of this Court. 

PONTIFEX, J. — In this case before 1871 there was a suit for 
partition of the estate of Ramtonoo Chuiider. In that suit 
Bissoniith Chunder was a defendant. By a decree in that suit, 
dated the 1 3th of February 1871, the Receiver of the Court -was 
appointed Receiver of the estate, and there was the usual order, 
restraining the defendants in that suit and persons claiming under 
them friun intermeddling with the estate pending partition, and 
it was further ordered that quiet possession should be given 
to the Receiver. Bissonath Chunder has since died, and his 
representatives have been made parties to the suit. 

Under these circumstances and while the Receiver is still undis- 
charged, one DeiioiiJith Mitter, a judgment-creditor in a suit on 
a mortgage against Bissonath Chunder, now seeks satisfaction 
of his decree against Bissooath’s share of the property under 
partition, and finds himself powerless to execute his decree against 
such share without the assistance of the Court, because the estate 
is in the bands of the Receiver. It is, therefore, absolutely 
necessary for him to come to this Court for assistance. It seems 
to me tliat unless I grant this application. Denonath Mitter will 
be unable to execute his decree against the property of Bisso- 
nath, so as to obtain satisfaction of his judgment-debt. lie 
cannot proceed in the usual and ordinary way under Act VIII 
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to attiicii anti sell tlie property in the mofussil^ because it is in 

HicMGiit’NDEB IuukIs of the Eeceiver of this Court. 

CHIJN',DER 

^ I will make an order that Bissonath’s interest in the pronerfT 

PrANKRTSTO ^ ^ ^ i 

Chu.njder. Ji) the liands of the Receiver must be considered as attached, and 
that the Receiver proceed to sell that interest, and for the purpose 
of carrying out the sale I will order Bissonath^s representatives 
to join in any conveyance which may be necessary ; the sale 
proceeds to be paid into Court in this suit to await the furtlaer 
orders of the Court. 

Application granted. 

Attorney for the applicant : Baboo SliamaWione DutL 
Attorney for Hem Cliunder and Rojmoney : Mr. Eemfrg. 


APPELLATE CIVIL. 


Before Mr. Justice Kemp and Mr. Justice Poniifex. 

1876 LALLAH RAMBSSHUR DOYAL SINGH (Plaintiff) w. LALLAH 
BISSEN DOYAL and anothee (Defendants).* 

Damages j Suit for — Joint Undimded Prop?ietors — Be venue Sale--- 
Actxiofnm. 

No suit for damages as between joint owners on undivided estates will lie, 
in consequence of the sale of the whole estate through the default of one or 
niore of such owners in paying their shares of the GfOvernment revenue. 

This suit was for damages, amounting to Rs. 10,478. The 
plaintiff alleged that he was the proprietor of a 4-anna share in^ 
a mokurrari right in certain mouzahs, appertaining to lot Mehal 
Hnkimpore, Pergunnah Chowssa, Zilla Shahabad. He alleged 
that the parent estate Hakimpore was sold for arrears of Govern- 
ment revenue, owing to the neglect of his co-sharers in the 
mokurrari in paying up their quota of Government revenue. 
He further alleged that the entire 16 annas of the mouzah, wliich 
comprised the mokurrari, were let out in perpetual mokurrari 
by the Rajah of Buxar to Lallah Mewa Lai, the common 

* Regular Appeal, No. 258 of 1874, against a decree of the Subordinate 
Judge of Ziila Shuhab?id, dated the 26th of June 1874. 
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ancestor of tlie parties to tins suit, at a jGxed annual jumma of tST G 

Ks. 401; that after tlie death of tlie ancestor, both parties 

to this suit in riglit of inheritance were in possession of the Singh 

mokurrari, and tliat the practice amongst the co-sliarers wnis Lallah 

, , Bisskn Doyau 

to pay their respective quotas of Government revenue to the 

Collector direct under an agreement with the superior land- 
lord to that effect; that under this alleged arrangement between 
the co-sharers, tlie jdaintiff had to pay a 4-anna share of the 
Government revenue, — tlie defendant No. 1 a 4-anna share, — 
and the defendant No. 2 an 8-anna share; that on the 28th 
of March 1872, being tlie last safe day for the payment of 
Government revenue, the plaintiff paid in his quota; but the 
defendants having neglected to pay their respective shares of 
the Government revenue, the parent estate, Mehal Hakimpore, 
was sold at auction for arrears of re venue, and the price paid 
was Es. 50,000; and that the whole of the surplus sale proceeds, 
after deducting the Government revenue due up to the 28th 
of March 1872, had been taken out of Court by the superior 
malik, the zemindar. The plaintiff valued his suit and assessed 
Ills damages at the proper selling price of his 4-aiina share iii^the 
mokurrari as prevalent iu the Perguunah in which the mokur- 
rari was situated. 

The Subordinate Judge dismissed the suit, and the plaintiff 
appealed to the High Court. 

Mr. JF. Twidale and Baboo Tarruek Nath Dutt for the 
appellant, 

Mr. H, jE. Menies and Baboo Eashhekarry Ohose^ Baboo 
Tarruek Nath Falit^ and Baboo Kashy Kant Sen for the 
respondents. 

On the appeal coming on a preliminary objection w'as taken on 
behalf of the respondents, that no suit would lie between joint 
owners on undivided estates for damages sustained by the estate 
in consequence of the default of one or more of the co-projirietors 
in paying their share of the Government revenue, and the cases 
of O doit Roy V. lladha Pandey (1) Gunga'persaud Sahee v, 
Madhopersaud Sahee (2) were referred to, 

(1) 7 W. R., 72. (2) 13 S. D. A., 1244 
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Mr, Twidale for tJie appellant contended, tlmt llie words of 
Lallaii the proviso added to s. 33 of Act SI of 185'9 were lame enough 

KAMKssnini , ^ . . 

Doyal Singh to justify the bringing of this suit, 

.L'ALLAH' ■ 

BlssejsDoyal, The judgment of the Court was delivered by 

Kismp, J. (who, after stating the facts as above, contiiuied ) — ^ 
In the case alluded to of Odoit Ro^ v. Madha Paiideij (1.) 
Norman and Seton-Karr, JJ., held that a suit would 
not lie between joint owners on undivided estates for dam« 
ages sustained by the whole estate in consequence of the 
default of one or more of the co-proprietors in paying their 
shares of the Government revenue. As already observed, this 
case followed a decision of the Siulder Court of 1857 in the 
case of Gunga'persaud Sahee v. 3Iadhop€7\saiid Sahee (2). We 
tliink that the rule laid down in those decisions is a proper one ; 
and further we find that, under the provisions of Act XI of 
1859, s. 40, the plaintiff could have protected his interests by 
having his mokurrari right registered. He, also under the 
said Act, could have paid iu the Government revenue due on 
acc^^uiit of the shares of his co-proprietors in the mokurrari, 
and thus saved the estate from sale. We find, on turning tO' 
the kyefeut of the collectorate amiah, which was called for by 
the Collector at the time when Bisseii Dojal Singh, the defen- 
daiit No. 1, petitioned to be allowed to save the property from 
sale by paying the revenue due on the 28th March 1872, that 
the balance then due was a very small one, under lis. 100. 
There was, therefore, no difficulty whatever in the plaintiff 
avoiding the sale by paying the sum then due on aceoiint of 
Government revenue. Following, therefore, the ruling in 
Odoit Roy V. Radha Pandey (1) and that of tlie Sudder Dewaiiy 
Adawlut of 1857 alluded to above, we dismiss the plaintiff’s suit. 

Tiien there is a further question for consideration, namely, 
whetiier the defendants are not entitled to their costs in this 
suit, A cross-appeal has been made to this Court on that 
point, and we tliink that the defendants ought to get their 
separate costs in this litigation. 
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We dismiss tlie appeal of the plaiotiff . with.' eostSg;,an3 .' modify ; ' ; 1876 - ■ 

the decree of the Court below to this extent that we decree 

KASiKHsrruR 

costs to each of the two defendauts iu this case. Doyai. Singi^ 

V. 

.LAI.LAH 

Appeal dismissed . BissehDotal. 

Before Sir Richard Qarth, JO., Chief Justice ^ mid Mr. Justice Mitte7\ 

BIANESSUR BASS and anothre (Plaintiffs) t?. THE COLLECTOR 1876 

AND MUNICIPAL COMMISSIONERS OP CHAPRA (DiiFMDANTs).*- 

Beug. Act 111 e/ 1864, ^. 33 — Municipal Commissioners — Appeal against 
Assessment-— Jm'isdiction of Civil Court 

A suit to set aside an order made on an appeal under s. 33 of Bengal 
Act III of 1864 to the Municipal Commissioners against a rate assessment, 
and to reduce the tax levied by them under that Act, on the ground that they 
have tried the appeal iu an improper way, and have exceeded their powers 
and acted contrary to the provisions of the Act, cannot be maintained in the 
Civil Courts. The decision of the Commissioners in such an appeal is 
absolutely final. 

This suit was brought to reduce the chowkidari tax levied 
under Beng. Act III of 1864 on certain houses belonging to 
the plaintiffs, situated in MohulIa'Doulutgunj, No. 27, in Per- 
guna Manghi, which had been, in 1871, assessed at Rs. 144 
a year, and had so continued untilTSTS, in which year the tax 
was raised to Rs, 216. Tlie value of the houses had not, in the 
interval, increased, nor had any change of form been made. 

The plaintiffs preferred aii appeal to the Municipal Commis- 
sioners against the enhancement, vsrhich was rejected by ^ them 
on the 7th of July 1873, whereupon the plaintiiffs broiiglit this 
suit for the reduction of the tax, praying that necessary enquiries 
should be instituted, the state and value of the houses enquired 
into, and a decree passed in their favor by setting aside the 
orders of the Muncipal Commissioners. 

The contention of the defendant was, that the Civil Courts 
had not the power to set aside the orders of the Municipal 

Special Appeal No. 360 of 1865, against a decree of the Judge of Zilla 
Sarun, dated the 6th January 1875, reversing the decree of the Munsif of 
Chapra, dated the 5th January 1874, 
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' Commissioners regarding assessment of taxes^ iinder Beiig,. Act; 
III of 1864; that the adjudication bj the Municipal Commis- 
sioners upon tile appeal made to them bj tlie plaintiiF was final ; 
that the Municipal CommissiQiiers being legally competent to 
modify or raise taxes, the action on tlieir part in raising' the tax 
on the plaijitifFs’ houses after consideration of the state and value 
of the houses and the means of the owners was right and legaL 

The Miinsif decided that ss. 25 and 26, Beng. Act III of 18G4, 
furnishing a rule that assessments were to be made upon an 
estimated amount of annual rent at the rate of 7-8 per cent, per 
annum, and no oilier rule being given, tiie Miiuicipal Com- 
missioners, in having taken into consideration the means of tlie 
owners of the houses in fixing the rate, iiad acted contrary to 
and beyond the powers vested in them by that A.ct ; and on 
the authority of Brindabun Chiinder Roij v. The Municipal 
Commissioners of Serampore (1) held, that the Court had juris- 
diction to entertain this suit, and ordered a reduction of lis. 72 
which had been imposed in the year 1873 and made witliout it 
being shown that any improvement or change of form in the 
houses had taken place or any special cause for enliaiuienient 
existed. The Judge, on appeal, lield, that, under s. 33, Beng, 
Act III of 1864, the Civil Court had not the power to enter- 
tain the suit, and reversed the decree of the Miuisif, 

From tliis decision of the Judge the plaintifls appealed to 
the High Court. 

Mr. G, Gregory for the appellants, 

Mr. Ingram (with him The Senior Government Pleader 'EnhoQ 
Unoda Persad Bime7*jee) for the respondents. 

The judgment of the Court was delivered, without calling on 
the respondents, by 

Garth, C. J,— We think there is no ground for this appeal, 
and speaking for myself I should be very sorry to think that 
there exist«"d any doubt whatever about this question. 

By the 26th section of .Beng. Act III of 1864, the Municipal 
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Commissioners are empowered to impose certain rates on houses 5 
boikliags and lands, whicli rates are to be paid by the owners, 
and by the 27th section those rates are to be assessed according 
to what may be considered the fair annual value of the property* 
When the valuation is completed, lists are to be made, showing 
the rates at which eaoii property is assessed ; and when the 
assessment is made for the first time or increased, a special 
notice is to be given to the owner and occupier, of the amount 
at which the property is assessed, and an appeal is then given 
against llie assessment, wliich, by the terms of s. 33, is to be 
beard before not less than three of the Municipal Commissioners. 
If an ap])eal is not made against the assessment, the assessment 
itself is final. If an appeal is made against the assessment, the 
adjudication of the Cominissioners upon that appeal is also final, 
and in order more effectually to secure the finality of the 
adjudication, there is a special provision in the same section, that 
no person shall contest any assessment in any other manner than 
by appeal as hereinbefore provided. * 

Now, in this case, the plaintiff is attempting, by means of a 
civil suit, to re-open the question of the assessment of his house, 
wliich has been heard on appeal, and decided by the Municipal 
Commissioners. It is s«aid that the Commissioners have tried 
tlie appeal in an improper way, and that they have exceeded 
their powers and acted contrary to the provisions of the Acfc- 
But even supposing that they had, the Civil Court has no right 
to interfere. Some actions may, no doubt, be brought against 
the Commissioners for a great variety of acts ■which they may 
do under color of their statutory powers and under a mistaken 
view of their duties, but liot an action of this kind. Their 
decision upon an appeal against a rate assessment is absolutely 
final. ,: , ThO' appeal is dismissed with costs. 
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Before Mr, Justice Miwkhy, 

MILLER .. THE ADMIOTSTEATOR-GENERAL OP BE.NGAL. 

Succession Act iX of 1865), 4 oM A^Huslccnd ocn^ Wife-Porties^citk 

ingUsk Do,mcae rn^rriedin Indu^ Succession to MooeMe Propltl 

viffser?''’ -r"'^ ™ 

" mnrnocre Ind .J,,, 

«ii English domicile. C, after her man-ia.re with A/ h. ’ , 

funner m.ani,ige: tfjeee siieree were not renlizL nor r. f i ■ 

C during her life C died in IS-o I • 1 , *®‘*''ced into possession by 

... .... ...per. itrrcr i": ,r™ 

^lahicG to the Admiuistrator-General nf Rani.iC t i o/, 

r bec„. n„t;« .. n.n.„, 'r 
case for the opinion of the Court under Ch. vii .Vet VlJf of Is 
that the domicile of the parties being in Bn.hmd tl ’. En I ’ ’ 

>WUed, and thm-efore the Official Assign; as’ :!::ii 2 “:V:; 7 ;:,:: 

ha'nds of 

This was a special case stated for the opinion of the Court 

under Ch. VII of Act VTTT of io-o i . ^ ^ 

the Offloi..] A • hy the agreement of 

tie Offiu. 1 l Assignee ami assignee of the estate and effects 

of one Howard Mark, an insolvent, .as plaintiff, and the 1dm 

iiistratoi-Geueral of Bengal, as defendant. 

The facts as stated in the case were .as follows — 

“ On the 7th of April i8S6, the said Howard Mark, a Britisli- 
loin su iject, having his domicile in Great Britain, and not in 
India, intermarried witli Caroline Aimusta the wH f 
W. B. Harvey deceased The . i 

Calcutta The s-Cl n i- uuuunge took place in 

ta culU. The said Caroline Augusta h.a<i previously to, and 

-WWle i« Great Briuil 
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and not in ladia^ and such domicile coiitiiuied down to the 
tisue of her death. Caroline Auofusta Mark died in Bens^al 
on the 30tli of September 1872 intestate, leaving her surviving 
her husband the said Howard Mark, but no lineal desoendants. ' 
Howard Mark, on the 2nd March 1874, filed his petilioii 
in the Court for the Relief of Insol veufc Debtors at Calcutta, 
and his estate and effects became thereby vested in the 
plaintiff as the Official Assignee of the Court. Howard Mark 
died on tl»e 2Sth February 1875. Caroline Augusta Mark, 
subsequently to her marriage with Howard Mark and before 
her death, became, on the respective deaths of W. B. li. 
Harvey and D. Harvey, her two sons by her marriage with her 
former husband W. B. Harvey, entitled to share in the 
respective estates of her two sons as one of their next-of- 
kin. The said shares were not realized or reduced into 
possession by her during her lifetime, nor by Howard Mark, 
but were realized by tlie Adiniiiistfator-General under the 
letters of administration hereinafter mentioned. On the 11th 
of September 1875, letters of administration to the estate and 
effects of Caroline Augusta Mark were, with tlie consent 
of Howard Mark, granted by the High Court to the Adminis- 
trator-General of Bengal, and there is now in the hands of 
the defendant as Administrator-General and administrator 
of the estate and effects of Caroline Augusta Mark a sum 
of Rs, 6,224-10-9, being the pi’oceeds of the shares afore- 
said.” 

The question for the Court was vphether, in the events that 
have happened, A. B. Miller, as assignee of the estate and effects 
of Howard Mark, was entitled to the whole of the said fund 
now in the hands of the Administrator-General of Bengal as 
administrator of tlie estate and effects of Caroline Augusta Mark. 

Menned]/ and Mr. Ingram for the Official Assignee. 

Mr. for the Admiiustrator-General. 

Mr. Eemiedg contended that the Official Assignee was 
entitled to the whole fund. It is admitted by tlm Admiuis- 
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trator-Geiieral that the Official Assignee is entitled io any 
event to one-half. The wife was admittedly domiciled iii 
England, not iu India. Succession to her moveable property 
would be therefore regulated by the law of England by s. 5 of 
Act X of 1865^ which would entitle the husband to the whole; 
the domicile being admitted, s, 19 of that Act does not apply. 
It is said that, by virtue of s, 4, the Administrator- General is 
entitled to the moveable property left by Mrs. JIark : but in such 
a ease as this, where the parties were domiciled in England, s. 4 
will not apply. That section is not dealing with right of succes- 
sion to property ; that question is dealt with later in the Act It 
only deals with the creation of rights inter vivos, Riglits arising 
out of marriage are regulated by the lex loci coiitractus^ except in 
special cases. But the rights of the parties with respect to 
any moveable property are still governed by the law of the 
domicile : for instance, persons married in France, l>ut domi- 
ciled in England, are hot subject to the Code Napoleon. 
An exception is made by the Indian Legislature, but that 
exception is not the present case. The iutention is dearly 
shown by s. 44, by which the 4th section is interpreted. If a 
person domiciled iu England marry an Eurasian woman iu 
India, the section would apparently apply ; hut how would 
the Courts in England deal with the wife iu such a case suing 
in her own name on a promissory note made in England ? it is 
doubtful wiiether such an action -would })e held to be maintain- 
able ; I mean irrespective of tlie Married Woman’s Property Act. 
If an Eurasian went to England and married there, I think 
s. 4 would apply, but s. 44 wmuld n<>t, because marriage 
in India would not have occiired. Market, J. — You mean 
s. 4 would apply here,] Yes, in the Courts here; the sections 
relating to marriage do not apply wliere the domicile is in 
England, see Story’s Conflict of Laws, ss. 186, 193. S. 4 
was not intended to apply to any one not domiciled in India; 
it was intended to leave persons dotniciled elsewhere than iu 
India in the position iu which tliey -were before, on marriage ; 
see note to s, 44; see also s. 283 as to payment of debts. 

By s. 5, succession to moveable property^ is to be regulated by 
the law of domicile; the right , of the husband In the property 


TOL. 1.3 


CALCUTTA SERIES. 


415 


of Im deceased wife is succession wdtliiii the meaning of that 
section. In former times tlie Ordinary was absolutely entitled 
to the property of intestates, and was not liable to accoin^t to 
any one; subsequently the Ordinary was enabled to depute the 
administration to the next and most lawful friend of the 
deceased ” wdio was accountable to the Ordinary. But the Civil 
Courts had to obtain statutes to effect this; see 31 Edw. IIL, 
c. 11, and 21 tlen. VIIL, c. 5, s. 3 : see also 22 & 23 
Car. II. 5 c. 10, and 29 Car. II., c. 3, s. 25. The husband 
was entitled as administrator, not as next-of-kin : see also 
Fortre V, Fortre (1) and FroiidJey v. Fielder (2): these eases 
show that in any case the husband takes the priqjerty of 
the wife deceased as administrator. After the Statute of Distri- 
butions, it was expressly declared by 29 Car. II, c. 3, s. 25, 
that the husband’s right to succeed to Ins wife’s property should 
not be affected by the Statute of Distributions. If tlje husband 
died without taking out administration, the Courts would grant 
administration to the. next-of-kiu of the wife, but such adminis- 
trators were regarded as trustees for the representatives of the 
husband — 2 Wms. on Executors, 7th ed., 1488, and the case of 
liumykrey v. Bullen (3). [Markby, J. — Was thiat right of the 
husband the jus mariti or the successionis ?'] It was true 
succession: see 2 Wins. 011 Executors, 7tli ed., 410, and Bacon’s 
Abridgment, Title Executors and Administrators, F.. pcge 479. 

Air. Evans for the Administrator- General. — S. 4 is not 
restricted to persons domiciled in India, nor is the Succession Act 
itself so limited ; see the provisions as to making wills; it has 
never been contended that a person making a will in India 
'would not be bound to make it according to tlie Indian ilct ; 
there is a difference, for instance, as to attestiiig a will, see s. 50. 
S. 225 shows another difference : administration is now always 
granted under the Succession Act in all cases. The argument 
on the other side wmuld limit it to persons domiciled in India: 
then by what law are persons in India with an English domi- 
cile to have administration granted to them, or of their estates? 

(1) 1 Showers, 327. (2) 2 M. k K<, 58. 

(3) 1 Atkins, 458. 
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MiLLKit it inapplicable to aiij marriage made before 1S66 ; see the 
Tbf, preamble to the Married Woman’s Property Act, (III of T874)^ 
'rou-OKNKRAL and the last paragraph of s. 2/which show that the Legislature 
m Lekgal. ^ largely applicable that if not 

restricted it would have applied to Hindus^ Slahomeciaiis^ &c. 
Supposing the husband does not take by succession but by the 
jus mariti, then if s, 4 takes away the mariti in India, it 
would be doubtful whether s. 5 as to succession would be 
operative in all cases. It is submitted that s. 4 is of general 
application; the Act is a general law for the whole of Britisli 
India. It is not subject to the law of domicile ; it deals itself 
with the law of domicile. The only exception to it is by 
implication in s. 44. The framers of tlie Act appear to have 
been of opinion that there would be a difference in oases of 
marriage in India when one party was domiciled in England 
and one in India. Again, all persons wmiild be entitled to have 
their marriage rights saved according to the law of the country 
in which they had their domicile: those wH)iiId be saved just as 
much as those of persons domiciled in England. If the Legis- 
lature had intended it to be excepted they would have said so 
in express words, as they have in other cases, for instance, as 
to domicile, S. 44 is not sufficient to create a limitation by 
implication of a general section in a general Act. 

As to the position of the husband,' the correct view is laid 
down in Bacon’s Abridgment, Title Executors and Administrators, 
P. 480. * If s. 4 does apply in this case, then it puts a stop to 
the principle which was tlie origin of the position of the husband. 
He must now get administration here under the Succession Act^ 
in which there is no provision for him to convert the efi*ects to 
his own use; he has to distribute them according to the Act. 
The position of the husband on bis wife’s death by English law 
was by virtufe of Ids right during her life ; but if these rights 
are taken away here by s. 4, his position cannot be the same. 

Mr. Kennedy in reply. — Succession” is applicable both to 
testamentary and intestate estates. The intention of the Succes- 
sion Act is iiQfc to conflict with the law of domicile. As to a 
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married woman taking out letters of admiinstratioiiy see ss. 183 
and 189; she needs the |)revions consent of her husband. 
Taking ss, 5 and 207 in connection, it would a|)pear tliat, as to 
moveable property, the Court in India would be tlie Court' 
of adininistraiion, but the succession would follow the law of 
the domicile. If two portions of a statute are inconsistent, the 
later section would prevail, as in wills a later clause would 
invalidate a preceding inconsistent one. 

Ciir. atlv, vult 

Markby, J. (after stating the fiicts, continued): — It is 
admitted between the parties that the Official Assignee as such 
Assignee is entitled to half of the said fund. 

The argument before me has turned entirely upon the con- 
struction of the Succession Act, especially of s. 4, ami it 
has been assumed throughout the argument that the questions 
which arise relate to moveable property. S. 4 of the Succes- 
sion Act provides that no person shall by marriage acquire 
any interest iu the property of the person whom he or she 
marries, or become incapable of doing any act in respect of his 
or her own property, which he or she could have done if unmar- 
ried.” It is contended for the plaintiff, that that section 
must be read as if it had run thus: No person having a 

British Indian domicile shall by marriage acquire, &c.” Mr. 
Evans for the defendant contends that the section governs every 
marriage iu India. There has not been, as far as I am a ware> 

^ any |)revious discussion as to the meaning of ^liis section, and I 
must therefore he guided by the general frame and scope of the 
Act. In order fully to umlerstand this, it seems to me necessary 
to consider, from a somewhat general point of view, how marri- 
age in a foreign country affects the moveable property of the 
.parties 'thereto. ■ 

Now what was the law before the Succession Act was passed ? 
The law of India would not be easy to ascertain. It was pro- 
bably the law of Eiisgland, except so far as a personal law could 
be claimed the members of any particular class ; or some 
persons might sa,j that there was xio law of India — no lex loci 
at all. But it is not necessary now to inquire which of these 
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two views is correct. It is more important to coiisitler wluit w^as 
the law of Europe and America^ for it is clear that the Siicces» 
sioii Act was based upon the general principles current among 
persons of the Christian faith. 

Now wiiere, as in the presetit case, a man and woman having 
the same domicile marry during a temporary sojourn in a foreign 
country, and do not evince any intention to change their domi- 
cile, the law of all Christian countries is. unanimous as to tiie 
interest which they acc^uire in the moveable property of each other. 
It is that interest which is given them by the law of the country 
wherein they are domiciled at the time of the marriage. Upon 
this point, all the authorities are, as far as I am awuire, abso- 
lutely concurrent. This is in fact a branch of the more 
general proposition that moveables are always in contempla- 
tion of law supposed to be situate in the country wdiere the 
owner has his or her domicile ; and that princi])le can, in 
the present case, be applied without diiliculty, because we 
are not embarrased in the present case by any distiiiction 
between the domicile of the husband and the domicile of the 
%vife, or by any change of domicile at or after the marriage. 
All these oom[>licatioas are avoided in the simple case which 
“we are considering, I need only observe that the rule of law 
is not that moveables have no situs. They have a situs^ but that 
situs is the domicile of the owner. This is, I believe, the true 
mode of stating the principle. The authorities in support of 
this proposition amongst the Civilians (as they are iisuallj^ 
called) are innumerable; they will be found collected in Burge ^ 
on Colonial and Foreign Laws, Vol. I, p. 632, wlmre also the 
American authorities are referred to. For the English law, 

I may refer to Eiiohin v. Wylie (1) and the remarks of Lord 
Westbiuy at page 15. He was there speaking of successiotu 
But the rule is general; the rights -which arise upon all occa- 
sions, whether upon marriage or succession, whether by the 
act of the parties or by the operation of law, are as to moveable 
property governed by the law of the domicile where, in contem- 
plation of law, the moveables are situate. 

It would, indeed, be unnecessary to insist upon this, wluoh is 
/ (1) IQ IL h. Q., h 
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mi elementary proposition, were it not that in the case of mar- 
riage, Story, by representing the disagreement amongst lawyers Muj.mi 
as to the incidents of marriage to be far more extensive than it Tsik 
really is, and by not separating those propositions upon which tou-Genkuai. 
they are agreed from those upon which they are not agreed, has 
thrown the matter into some confusion. The subject of onr pre- 
sent consideration is laid down by Story for discussion in s, 135 
of tlje Conflict of Laws, and is taken up again in s. 143. In 
s. 144, he narrows it to the cases where there has been no 
change of domicile. But even here he appears to find himself 
unable to draw any certain conclusion whatsoever from the 
multitude of authorities which he proceeds to quote. The pas- 
sage relied upon by Mr. Kennedy in Ins argument (s. 186) is 
only put forward by Story as the doctrine maintained in tlie 
State of Lousiana, wliich, Story thinks, would prohahlj/ be 
adopted in other parts of America. This exaggeration of the 
difficulties of the subject is mischievous. There are difficulties 
a®d conflict, but not upon all points. The exact state of the 
authorities is far more clearly stated by Burge in the work 
already referred to (ch. vii, s. 8). It wdll be there seen that 
where there is no change of domicile, the conflict of authority is 
confined almost entirely to the question whether the commnnio 
honoruin operates upon property situate in a country where the 
law does not recognize that incident of marriage. But neither 
this controversy, nor any controversy of an analogotus kind, arises 
as to moveable property where husband and wife have the same 
domicile. Tlie difficulty lies in extending tl^e marriage laws of 
a country beyond the limits of that country. But in the case 
under consideration, this difficulty does not arise, for as Fotlder 
says (speaking both of moveables and immoveables) : Toiites 
ces clioses qui ont une situation* reelie on feinte sent soujettis a 
la loi ou coiitume du lieu ou elles sont situees ou censees d’etre.*^ 

And further on, after describing what are moveables, he says ; 

Toutes ces clioses suivent la personne a qui dies appartieu- 
nent, et soiit par consequent regies .par la loi ou Goiitiiiiie qui 
regit cette personne, e’est ^ dire par celle du lieu de son domi- 
cile,” (Both. ObL, gIl i, ss.':2, 23, 24.) Mr. Burge quotes a 
number of civilians to the same effect: the only shadow of a 
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diflerence being whether tliis rule belongs to real law or to per- 
sonal law I but the distinction, important as it is sometimes, for 
our present purpose need not be considered. 

Bearing these plain and incontestable principles in mind, 
tliere is (as it appears to me) no difficulty in comprehending the 
frame and scope of the Succession Act. It was impossible in 
dealing with the rights wliich arise upon death to ignore the 
consideration of the riglits which arise upon marriage. For the 
rights which arise upon marriage, only assume their real 
importance when the marriage tie is dissevered. And the first 
and most necessary thing to be done by the Succession Act in 
reference to marriage was to declare the lex loci of India as to 
the interest acquired uj)on marriage by the parties thereto in 
the property of each other. Until that was declared, no soiuul 
legislation could take place. This is done by the 4th section. 
Tliat section contains tlie lex loci of India. And I may observe 
that it was placed exactly where it is ]>laced now by the very 
leax'oed persons who originally framed that Act, But it is not 
(as it appears to me) necessary, in order to j>revent the opera- 
tion of this section upon the moveable property of parties not 
having an Indian domicile to add an;/ words to that section. It 
does not operate upon that property any more than the marriage 
laws of England operate upon the moveable property of parties 
not having an English domicile. The lex loci of India, like the 
lex loci of all other countries, is applicable to the immoveable 
])roperty of foreigners sojourning but not domiciled here, but 
not to their moveable property. It \vn.s not necessary for the 
Legislature, when laying down the lex loci^ to reserve in express 
terms a principle of law wliich is universally recognized. That 
this general principle was not intended to be disturbed is clearly 
shown by s. 44, which resolves in a particular way an old 
standing dispute as to the application of the principle. The 
preponderance of authority had been in favor of making the 
domicile of the husband, or at least that of the marriajie, ofoverii 
the rights of the parties where the domicile of the husband and 
wife were difFereut. The Succession Act, where either of the 
parlies has an Indian domicile, Tery retisonably submits all tljeir 
rights both as to moveables and immoveables, to the territoria 
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law of India, To tliat extent the or common 1876 

law of nations^ has been set aside or modified. From this Millm 

point of view, it is easy to see why s. 4 and s, 44 are kept The 
apart. The two sections deal with different subjects. The ^^tm-o^NKKAL 
former declares the general lex loci of India ; the second lays 
down a special rule to govern a particular case. It is not a 
modification of the lex loci} but a declaration of the law in a 
particular case. 

From this point of view, Bothing remains for the decision of 
the present case but to apply to this property the law of Eng- 
land, where, in contemplation of law, the property is situate; 
and there is no dispute that by tbe law of England the husband 
would be entitled to the whole. Wliether, this, strictly speak- 
ing, be mariti ov jiirs siiccessioms, is immaterial. S. 283 
merely repeats and applies to a particular case the rule of law 
to which I have referred, and it might, perhaps, have been better 
omitted from the Act as in the original draft ia fact it was. 

■ I therefore consider that Howard Mark was entitled at liis 
wife’s death to the whole of the immoveable property of his 
wife, and that the funds, now in the hands of the defendant, 
belong entirely to the plaintiff’ as assignee of Mr. Mark’s estate. 

The j)laiiiitiff, therefore, as Official Assignee, is entitled to 
recover the same, and there will be the ordinary money-decree 
for the amount. The costs on scale No. 2 will be paid out of 
the estate. 

Judg went for plamtiff* 

Attorneys for the plaintiff: Messrs. P/ynam and Robinson, 

Attorneys for the defendant: Messrs. Ckauntrell} K?iowleS} 
till A Roberts, 
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Before Sir Richard Garth, Kt, Chief Jasiice, and Mr. Justice Pontifex. 

SHAM CIlUillSr AUDDY (Plaintiff) ??. TAUINEY CHURN 
BANE ii JE E (Dkpeni) ANT). 

Masemoit-Prescription--^ User — Limitation Act (IX of IS71), s, 27. 

Ill a suit for declaration of tlie plaiiitiH’s riglit of way over a lane lending 
from a public road to a (ioor iu tbe pluiiitiS’s bouse, which lane the defend- 
ant, who resided at the end of the lane, had obstructed so as to prevent access 
to the pluintifi’s house, it appeared that the house in respect of which the 
easement was claimed belonged in 1855 to one H C, during the time of whoso 
occupation there was user of the right of w'ay over the lane to the door, until 
he had the door bricked up. In April 1865 the house was sold by B C, and 
in June 18G7 was conveyed by the purchaser to the phiintili. From tlie block- 
ing up of the door until the plaintiff’s purchase no user was jM-oveii. The 
suit was brought in June 1875, about a month after the erection by the 
defendant of the obstruction complained of. Held, both in the Court below 
and on appeal, that the owner of the dominant tenement having, with tlie 
intention of preventing the use of the way, created an obstruction of a per- 
manent nature which rendered such use impossible, the way could not be said, 
during the continuance of such obstruction, to have “ been openly enjoyed ” 
within the meaning of s. 27 of Act IX of 1871, and that, accordingly, 
though there hud been no interruption within the meaning of that section, a 
right to the way had not been established under the Act. 

Appeal from a decision of Phear, J., dated the dth Decem- 
ber 1875. The suit was brought on the ISth of June 1875. 

The facts were siifHcientlj stated in tlie judgment ajipealed 
from^ which was as follows; — 

Phear^ J. — This is, according to the terms of the plaint, a 
suit for tlie determination of the plaintiff’s riglit of way over 
a blind lane leading out of Hiddaram Banerjee’s Lane to the 
back door of, and to a privy in, the plaintiff’s house No. 1, 
Mudden DiitFs Lane. The plaint goes on to say that the 
])laiutiff is possessed of the House No. 1 Mudden Dutt’s Lane, 
and is entitled to a right of way at all times of the year for 
himself and his servants from the said house to Iliddarain 
Bauerjee’s Lane and from Hiddaram Banerjee’vS Lane to the said 
house over a blind lane forming the eastern boundary of the 
said house; and tine plaintiff complains that the defendaiit, on or 
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about the 28th June 1874^ wrongfully obstructed the said way 
by building a wall iu front of and blocking up the said back 
door; and on or about the 21st May 1875 by building a wall in tahinky 

front of and blocking up the said privy ; and on or about the Churn 

dtli June lS7e!) by building and partly completing a wall across 
and blocking up the entrance to the said blind lane. Tiie ease- 
ment which he thus claims and for obstruction of enjoyment of 
which he now brings this suit is specifically described as fol- 
lows To the east of the said house and premises and between 
the same and a house immbei'ed 50, Hiddaram Banerjee’s Lane, 
belonging jointly to the plaintiff' and his brothers Hoop Clnind 
Auddy and Prem Chund Addy as members of a joint Hindu 
family, is a lane leading to the land and premises of the defend- 
ant hereinafer called the blind lane.” The back entrance of 
the said ‘^house No. 48, Hiddaram Banerjee’s Lane, opened onto 
the said blind lane, and at the north-east corner of the said 
house was a privy an entrance to which also opened on to tlie 
said blind lane.” 

‘^For upwards of twenty years, the owners and occupiers of 
tlie said house and premises No. 48, Hiddaram Baiierjee’s Lane„ 
were iu the constant habit of passing from Hiddaram Baner- 
jee’s Lane over the said blind lane to the back door or entrance 
of the said house, and of repassing from the said door over the 
said blind lane to Hiddaram Bauerjee’s Lane, and their mehters 
have for the same period been in the constant habit of passing 
to and fro over the said lane for the purpose of clearing the said 
privy and carrying the nightsoil therefrom.” 

The plaintiff' does not expressly say that the soil of the land 
belongs to the defendant; but he nowhere asserts for himself 
any proprietary to it or to any portion of it, and all he claims is 
an easement; and the defence is that the plaintiff is not 
entitled to that easement. It is thus incumbent on the plaintiff 
iu the first place to establish his light. The only title to the 
easement which he puts forward is title acquired by user under 
s. 27 of Act IX of 1871. The words of the section are 
as follows, — Wiiere the access and use of light or air to and for 
any building has been peaceably enjoyed therewith as an easement 
and as of right without iiiterruptiou and for twenty years, and 
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wliere any way or watercourse^ or. tlie ' use^ of any watery' ;or' 
any other easement (whether affirmative or negative) has been 
peaceably and openly enjoyed by aiiy person claiming 
as an easement and as of right witliout interniptioii and for 
twenty years, the right to such access and use of light or 
air, way, water-course, use of water, or other easement, shall be 
absolute and indefeasible,” 

Each of the said periods of twenty years shall be taken to 
be a period ending within two years next before the institution 
of the suit wherein the claim to which such period relates is 
contested.” 

Exflanniion , — Nothing is an interruption within the mean- 
ing of this section, unless where there is an actual discontinuance 
of the possession or enjoyment by reason of an obstruction by 
the act of some person other than the claimant, and unless 
such obstruction is submitted to or acquiesced in for one year 
after the claimant has notice thereof, and of the person making 
or authorizing the same to be made.” 

Tlie enjoyment which the plaintiff seeks to prove by evidence 
in order to establish title under this section is certainly of a 
%'ery imperfect character indeed. 

He has only comparatively lately become owner of the 
premises to which the alleged easement is incidentah The 
history of the ])remises appears to be shortly this. 

In 1855 one Haran Chunder acquired the property from the 
Sens. Ten years after, namely, on the 4th April 1865, the 
])remises were purchased by Bladlmb Chunder Seal in the name 
of Kalee Chum Seal. On the 26tli August 1866, Madhub 
Chunder Seal died, and in the following year, oii the 26th June, 
his executors and Kalee Churn Seal conveyed to the plaintiff 
But it appears so far as one can judge by the evidence give!i 
that the house which has gone througli these transitions of 
ownership has not been occupied as a residence by any one for 
several years. The plaintiff himself has not resided in it, though 
he says he did for a time occupy a room of it for a special 
purpose, and in January 1871 he pulled down the old house, a 
greater portion of which had already fallen down, and built 
‘another on the. site^ It is to this new house that the plaintiff 
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says the easement is iiicicleiital by reason of s. 27 of the 
new Limitation Act. It seems to me that tlie evidence adduced 
by the plaintiff falls short of proving any enjoyment of the right 
for any portion of the period of twenty years. The words of 
the section are ^^lias been peaceably enjoyed therewith as an ease- 
ment and as of right without interruption and for twenty years.’’ 
Tlie plaintiff himself has given his evidence, but he could not 
possibly speak personally to the enjoymeut of the right which 
constitutes tlie easement described in bis plaint. The actual 
user in the case of one branch of the easement is by servants of 
the lowest class and mehters, and that of the other branch by 
a limited portion of a Hindu family. No single witness has 
been brought by the plaintiff who possesses the character of 
either the one set of persons or the other. No mehter or 
servant of any occupier of No. 1, Madden Butt’s Lane; no 
members of any family, who have enjoyed occu|)ation of the 
house, have been brought by him to depose to actual personal 
user, but a succession of almost worthless witnesses have been 
called to speak as spectators from a distance of the exercise of 
these rights by persons who have the specified status. I need 
hardly say this is not the way in which an attempt to burthen 
another man’s estate under the section is* to be proved. However 
what was defective in the plaintiff’s case was supplied by the 
defendant. Two of the sons of Haran Chunder Chunder who 
had lived in the house for the ten years between 1855 and 1865, 
(lid speak to an enjoyment of such an easement as that described 
in the plaint by the then owner of tlie house their father in 
the persons of his servants and the members of his fainil}’-. 
This does not, however, bring the enjoyment further tlian 1865 
or thereabouts, and does not cover more than half the period 
which the plaintiff must make out in order to satisfy the require- 
ments of the Act. The period must determine within two years 
immediately preceding the institution of the suit. It is on this 
argued by the plaintiff that, even if there be a gap, so far as 
tlie evidence goes, in the actual enjoyment of the easement, 
I mean if tlie enjoyment by actual user cannot be carried down 
to within two years of suiti still the cesser of the enjoyment 
has been voluntary on the part of the owner of the premises 
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or at any rate is not shown to he attributable to the act of 

auddy^^^ other person than the claimant. Therefore, within the 
Takikky explanation attached to s. 27, the actual enjoy-» 

B\i^kITise of the easement must be carried constructively down 

to the very time of bringing the suit. It seems to me 
by this argument that the explanation?’ of the Act is some- 
what strained. On the facts of tlie case I haye no doubt 
whatever, that if there was an easement during the earlier 
part of Haran Chunder’s possession of the house, it was 
entirely abandoned and was intentionally put an end to 
before he died, by the blocking up of the doors. The %^ery 
measure of tlie easement is that afforded by the two door- 
w^ays by which access to the land of the defendant is 
obtained, and th^ purpose for winch the user of the land 
after access to it tlirough those doors, is exercised ; and it is, I 
tliink, impossible to doubt on the evidence of the two sons 
of Haran Chunder as well as the other ^vitnesses in the case 
thah Haran Chunder did in fact completely block up those 
two doors which gave access from his house to the defendant’s 
land by bricks and mortar, £ind that the privy remained close, 
and the door shut up from that time onward. There is 
nothing in the evidence to indicate that these have been 
used since the time of Haran Chunder. When the privy 

’was closed, and there was in fact no privy, and the doors 

were built up, there was no capacity on the part of Haran 

Chunder to enjoy the easement, the object and means which 

measured the easement were gone, and I think in that state 
of things no construction derived from the explanation of 
the section will enable me to say that the easement was 
being peaceably and openly enjoyed. I say nothing of what 
the etfect of the abandonment might be qua abandonuient. 
It is probable in that sense it could not be materially operative 
unless something had been done by the defeiidant on the faith, 
of the abandonment which should make tlie abandonment a 
cause of estoppel against the plaintiff’s preferring his claim. 
I give no decision on the point, and it is not necessary for me 
to; do so, because I think the abandonment in the shape of 
effectually stopping up and putting an end to the means of 
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aecess to tlie Lmd of the defendant had tlie effect of putting an 
end to the continuous enjoyment of the easement^ ivhetlier 
actual or constructive. 

This is not a question as to the continuous existence of a nou- 
used right ; but as to the continuity of user which is to estab- 
lish or evidence a right, and it seems to me there cannot be, 
even constructively, usei' of a way to and for tlie purposes of a 
privy which does not exist, or limited to the back or servant’s 
entrance of a house which has no such entrance. And therefore 
that the plaintiff has failed to make out the basis of his right 
which is necessary to satisfy s. 27 of the Limitation Act. This 
disposes of the case I think; but I may add that I am of opinion 
the plaintiff, by his own account, has failed to make out any 
easement to the privy on the north-*east corjier. Ko doubt an 
easement is not lost by a slight variation in the enjoyment of 
it, but the materiality of the variation must be judged of by 
consideration of the burthen on the servient owner. And the 
variation of burthen is very material, when a mehter’s business 
is claimed to be carried from the north-east corner through the 
%vhoIe of the blind lane to the high way instead of from the 
middle of the blind laue to the same limit, just half the 
distance. As the plaintiff has failed to establish the right 
claimed, his suit must be dismissed with costs. 

From this decision, the plaintiff appealed on the following 
grounds : — That in the case of a lane between two closes used 
as a way, the presumption is that the soil ad medium filitm vim 
belongs to the owner of the land on each side, if the user has 
been as a road, and not in the exercise of a claim of ownership: 
that, under the circumstances, the onus of proof had been wrongly 
thrown on the plaintiff, whereas there was sufficient evidence to 
shift the burden on to the defendant ; that the decision was 
against the weight of evidence, and. the defence set up at the 
hearing totally different from that put forward in the written 
statement: and that there was ancient user proved, and no 
evidence of any interruption of the alleged right of way of the 
plaintiff or his predecessors by reason of any obstruction by 
the act of some person other than the claimant until within two 
years of the institution of the suit 
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Mr. Piffard and Mr. Evans for tlie appellant. 

The Advoaate-GeneraJ, offg. (Mr. PomI) and Mr. Bvnnerke 
for the respondent. 

The following cases were ref<3rred to in argument : 3Ionre y 
Raivsmi (1), Bateman v. Dlueh {2), Liggins v. (3), Stolwe 
V, Singers (4), Lndij Holland v. The Kensington Board of 
norks (5), Monmouth Canal Compang v. Harford {Q\ and 
Bright V. TFalher (7). \ 

The judgment oi the Court was delivered by 

Gaeth C. J.-This is a suit brought by the plaintiff for the 
purpose of establishing a right of way for himself and his ser- 
vants from a publuiroad called Hiddaram Baneiiee’s Lane over 
a piece of ground, wind, is called a blind lane, to a kirkee door 
aiul pnvy in the house. 

The defendant, whose residence is situated at the end of the 
) lud lane, lias built up a wall, against the jiiaintiff’s kirkee and 
privy dimrs, and also across the entrance from the blind lane 
H.ddaram Lanerjee’s Lane, so as to prevent all access from 
Middaiam Banerjee’s Lane to the plaintiff’s house 
It does not very clearly appear from the evid'ence to whom 
the land called the blind lane belongs. The plaintiff has made 
an attempt to claim one-half of it as his own, upon the o-round 
tliat as it was a road lying between his house and his^neml/ 
hours the presumption of law was that he was entitled to The 
half of It, nsgue ad medium filum of the space between the two 

We think, however, that there is nothing in this point 
The supposition that the plaintiff is the owner of the soil is 
quite inconsistent with the right of way, which he claims in his 
p amt. It IS also inconsistent with the plaintiff’s own title-deeds 
which state the blind lane to be the boundary of his property- 

(1) 3 B. & a, 332. (4)SE. &B. 3], 

(2) 18Q. B., 870; 17 Jar., 386;. 21 (5) LB on V rpr 

L.J..Q.B., 406. n n .r 

(6) l Cr.M.&R.,6I4. , 
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and lastly tlie presumption upon which the plaintHF iouiuls his 
claim is only applicable to a highway and not to a private 
occupation road^ such as the blind lane is alleged to be. 

The only question in the case therefore is whether the plain- 
tiff i^ entitled to the right of way which he claims in tlie plaint 

(After stating the facts^ His Lordship continued) : — 

Upon this state of facts, the learned Judge in the Court 
below has decided, and we consider rightly, that the plaintiff 
has failed to establish a twenty years’ user of the w’^ay which he 
claims within the meaniiig of the 27th section of the Limitation 
Act, and that the discontinuance of the user, which was caused 
by the bricking up of the wall, has had the effect of preventing 
the acquisition of the statutory right. 

In the view which we have taken of the cases, we should have 
thought it unnecessary to do more tlian expreis our acquiescence 
in the judgment of the Court below and in the reasons for that 
judgment, were it not tiiat in the argument before us, which has 
occupied a considerable time, some confusion appears to have 
arisen as to the construction of the 27th section^ and the mean-' 
ing of the terms interruption,” abandonment,” and dis- 
continuance” as applied to the present case. 

There was here neither an interruption” nor an abandon- 
ment” (properly so called) of the easement claimed. The 
term ‘^^interruption” in s. 27 means an obstruction or preven- 
tion of the user of the easement by some person acting adverse- 
ly to the persons who claims it. The expression is altogether 
inapplicable to any voluntary discontinuance of tlie user by 
the claimant himself. This is abundantly clear from the explana- 
tion given in the Act itself. The term ^^abandonment,” on 
the other hand, as applied to easements, means generally the 
voluntary and permanent relinquishment by the dominant 
owmer of a right which he has actually acquired. Tins will 
be found satisfactorily explained in Grale on Easements (2nd 
edition), p. 353, and in the judgment of the Court in 31oo?'e 
V. Eawson (1), In this sense there was no abandonment here, 
because the plaintiff’s right was never actually acquired. It 
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_______ was only in course of acquisition by user at tlie time when the 

SiiahChukn doors were bricked xip, 

■•■.'■■■■AUDDr.' ^ 

“Discontinuance” more properly describes what oeeurrod at 
that time: not a “discontinuance” by adverse obstruction, as 
the term is somewhat inappropriately used in tlie explanatiob 

to the /th section, bht such a voluntary discontinuance of the 
user of the easement as prevents the statutory rmht beino- 

acquired. ^ 

The reason why such a discontinuance of user defeats the 
right is, that no one can be said to be in the ojien enjoyment 
of an easement, who has purposely, and with the'manifest inten- 
tion of preventing the user of it, created some obstruction of a 
peimauent character which I’enders the enjoyment of the ease- 
ment, so long as the obstruction lasts, impossible. This is very 
different from the mere non-user for a time of an easement, 
which the owner might, if l,e pleased, enjoy during every hour 
of that time, but which for sojue good reason, he does not care 
to enjoy, as for instance, wliere the owner of a house ceases to 
use a way to it, because the house is for a time unoccupied, or 
where a farmer desists for a time from exercising a right of 
pasture, because he happens to have no pasturable cattle, or 
because by reason of drouglit or some other cause the herbime 
is scanty or unwholesome. * ® 

What the owner of the house has done in this case, is to 
incapacitate himself by his own act from any possible use or 
enjoyment of the way in question: and it seems quite im- 
possible to say, that during the time tliis incapacity continued 
he was openly enjoying the easement, and claiming rioht there- 
to within the meaning of the 27 th section. ° 

It was then suggested by the plaintiff’s Counsel that, althoiml, 
the statutory right might not have been acquired, there w°s 
evidence ,u the case showing that the easement had been eniov 
ed or.upwanls of twenty years previously to the brickin. 
of the wall, and that the plaintiff was entitled to claim a rio-ht 
by prescription at common law, by asking the Court to pL- 

Biime an ancient grant in his favor. Upon looking into the 

case, however, it appears that the evidence in favor of any such 
prescriptive right is so slight as hardly to justify the Court 
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\in der any circumstances in finding for the phiintifF upon that tS76 
jxroinul, but ill this case there are very cosrent reasons for not t'mjuN 
admitting any claim upon this basis. 

' A. KT NT 

In the first place the plaintiff, in his plaint, distinctly founds ChVhn 
his claim upon a twenty years’ user, and in conducting his case in 
the Court below, it is admitted that he relied on no other 
ground than the statutory title. 

The defendant therefore would very naturally abstain from 
cross-examining the plaintiff’s witnesses, or adducing any 
evidence himself, except for the purpose of defeating the claim 
in the way, and the only way, the plaintiff sought to advance 
it, and he would now be placed in a very unfair position if we 
were to allow the plaintiff upon this ingenious suggestion now 
made for the first time to ciiange his position altogether, and 
rest his case upon a point which was never contemplated by 
eitlier of the parties in the Court below. 

The Court are by no means disposed to encourage a con- 
tention of this kind, and the result is that we entirely agree 
with the judgment of the Court below, and dismiss the appeal 
with costs on scale No. 2. 

Appeal dismissed. 

Attorney for the appellant : Mr. Leslie, 

Attorney for tiie respondent : Baboo (7. C, Clmnder, 
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In the matter of the Petition of PEDA HOSSEIN and others. 

Act VI of 1874 (Privy Council Appeals Act)— Letters Patent^ 1862, cl. o9 — 
24 25 FicA, c. 104, .s\ 9— 24 §* 25 Viol, c, 67 {Indian CmmcUs' Act),, 
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The provision in s. 5 of Act VI of 1874 that where there are concurrent 
decisions on facts, the case must, in order to give a right of appeal to the 
Privy Council, invoke some substantial question of law, is not ultra mres of 
the power of tiie Indian Legislature as being a curtailment of the jurisdiction 
given to the High Courts by the Letters Patent, 1865, cl, 39. 

•.h Pnvy Council Appeal, No. 15 of 1876, in Regular Appeal No. 238 of 1874 
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Clause 39 of the Letters Patent of 1865 does not rest for its authority on 
the 24 & 25 Viet., c. 104, and was not inserted in pursuance of that Act; 
consequently any power which it gives to admit an appeal to the Privy Council 
from a decision of the High Court on its Appellate Side, is not one of the powers 
which tlie High Court is, by the first part of s. 9 of 24 & 25 Viet., c. 104, 
commanded to exercise. 

S. 22 of 24 & 25 Viet., c. 67, must be read with ss. 9 and II of 24 & 25 
Vict„ c. 104. By the express words of s. 9 all previously existing powers 
were reserved to the High Court provided the Letters Patent did !iot inter-* 
fere with them, and as to these powers the Governor-General in Council is 
expressly empo\7ered to legislate. Even if therefore the power to admit 
an appeal to the Privy Council were conferred by the Letters Patent, under 
the authority of 24 & 25 Viet., c. 104, it was, not being a new power, 
subject to the legislative control of the Governor-General in Council. 

The ratio decidendi in The Queen v. Meares (I) dissented from. 

Where there were two concurrent decisions on facts, an application to appeal 
to the Privy Council was refused, the right of appeal from a decision of the 
High Court on its Appellate Side, simply on the ground that tlie subject- 
matter of the suit was above Ks. 10,000 having been taken away by Act VI 
ofl874, s. 5, 

Application by petition for admission of an appeal to the 
Privy Council, or to grant leave for such appeal (2), from a judg- 
meat of the High Court affirming a decision of the District 
Judge of Purneah. 

The petitioner was tiie plaintiff, and his suit was dismissed in 
both Courts upon the merits. 

The petition set forth that the value of the property involved 
in the suit exceeded Rs* 10,000; that though Act VI of 1874 
passed by the Governor-General in Council provided among 
other things that where the decree appealed from affirms the 
decision of the Court immediately below the Court passing such 
decree, the appeal must involve some substantial question of law,” 
still, inasmuch as such provision wuis wholly unantiiorized and 
beyond the competency of the Governor-General in Council to 
make, the petitioner was clearly entitled to the right of appeal 

(1) 14 B. Ti. IL, 106. ultra vires ; or, m ease theCourtKliould 

(2.) The application was for admis- cousklcr the Act biRdiiig for leave to 
sion of the appeal under the law in appeal under s. 5, on tlie ground that 
force before the passing of Act VI of the suit was one involving ii substantial 
1874, on the ground that that Act was question of law. 
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under the provisions of the Letters Patent ; that iu fact there 
were substantial questioxis of law involved in the suit ; and 
that considering the value of the property and complicated t 
facts of the case and legal questions involved therein/’ leave 
should be granted to the petitioner^ the case being a fit one for 
appeal to the Privy Council. 

The application came on for. argument ou the 30ih of June 
1876. 

Mr. Kennedy and Mr. ili. P. Gasper (Mr. E, T, Alktn with 
tliem) appeared in support of the petition. 

Mr, Woodroffe and Mr. (Mr. with them) 

appeared to oppose it. 

Mr. Kennedy. — S. 5 of Act VI of 1874 (tlie Privy Council 
Appeals Act) has imposed a restriction on the right of parties 
to appeal to Her Majesty in Council, when the High Court 
or axty other Court of final appellate jurisdiction affirms the 
decision of the Court immediately below. It declares by 
implication, that wliere there are concurrent decisions ou facts, 
the case must involve some substantial question of law in order 
to give a right of appeal to the Privy CoiuiciL But cl. 3D 
of the Letters Patent of 1865 gives an appeal as of right to 
tlie Privy Council, provided the sum or matter at issue is of the 
amount or value of not less than Rs. 10,000. The revstrictive 
enactment of the Governoi'-General in Council is ultra vires. 
The Council’s Act (24 & 25 Vict.,c, 67) was passed in tlie same 
Sessions as the Ciiarter Act (24 & 25 Viet., c. 104). S. 22 of 24 
Sz; 25 Viet,, c. 67, declares the power of the Governor-General 
ill Council to make law^s and Regulations for all Courts of 
justice whatever,” and at the same time provides that lie shall 
have no authority to pass any law or Regulation which shall 
affect the provisions of any Act passed in the same Sessions 
the Council’s Act, S. 9 of 24 & 25 Viet., c. 102, provides 
that the High Courts established under the Act shall have, 

and exercise all such civil, criminal, admiralty 

jurisdiction, original and appellate, and all such powers and 
authority for and in relation to the administration of justice 
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in the Presidency for which it is established^ as Her Majesty 
may by such Letters Patent as aforesaid direct and grant/’ 
and that the iiewiy established Courts shall exercise all the 
powers possessed by the abolished Courts subject only to the 
provisions of the Letters Patent. The admission of an appeal 
to the Privy Council is a power in relation to the adminis- 
tration of justice/’ and as the Letters Patent (cl. 39) give an 
appeal as of right in cases above a certain amount, tlie question 
consequently arises, had the Governor-General in Council the 
power to curtail the jurisdiction of the High Court to admit 
such appeals ? 

The Ciiarter Act enacts that the High Courts shall have 
and exercise such jurisdiction as Her Majesty shall by Her 
Letters Patent appoint. It is true the details of the jurisdic- 
tion of the High Court are not contained in the statute itself. 
It merely authorises Her Majesty to define the jurisdiction, 
but it directs the Court to exercise that jurisdiction wlien it 
3 hall have been so defi.ued. When, therefore, Her Majesty 
issued the Latters Patent, even if tliey be not incorporated in the 
Act, they remained an absolute and fixed thing upon which the 
Act fastened tlie jurisdiction. And consequently the enactment 
made by tlie Governor-General in Council disallowing the 
High Courts from admitting appeals in cases where the Letters 
Patent expressly directed them to admit such appeals, is ultra 
vires j and not binding. 

The question how far the Governor-General could derogate 
from the jurisdiction of the High Courts was argued in the 
case of The Queen v. Meares (1). Couch, C. J., in that case 
observes that he thought it unlikely that the mere mention in 
the Letters Patent of a certain jurisdiction should be intended 
to take away from the Governor-General’s Council powers 
which it formerly possessed, and inferring that, as this would 
be the necessary result of holding that the Act did fasten the 
jurisdiction upon the subjects defined in the Letters Patent, 
he refused to give effect to what is transparently the plain 
meaning of the words ; saying merely that the words in the 
Council’s Act provisions in the Act,” which are not to be 
(1) 14 B. L IL, 106, 
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affected do not apply to what was not in the High Courts’ Act 
itself. this 

MATTKROF 

The effect of this construction would be not only to sobiect thk Pktitioh 
the High Court to tlie Supreme Council, but also to the Local Hosskin, 
Councils; so that, whilst no jurisdiction was prescribed by 
the Letters Patent, it could only be affected by the Indian 
Council; the moment, however, it was conferred it became also 
subject to the powers of the Local Councils. It is impossible 
to attribute such aa intention to the Legislature. If it was the 
iuteution to subject the jurisdictiou of the High Court to the 
legislative powers of the Governor-General in Council, what 
meaning should be attached to s. 17 of the Act (24 & 25 
Viet., c, 104), which contains an express provision for the 
purpose of altering the Letters Patent. [Makkby, J., As I 
understand Couch, C. J., lie holds that the Governor-General 
in Council is not prohibited from altering the provisions of the 
Letters Patent except so far as he is prohibited from doing so by 
the last clause of s. 9 of 24 & 25 Viet., c. 104.] That was my 
first view. And comparing a. 43 of 3 & 4 'Will. IV., c. 85, 
with s. 22 of the present Indian Councils’ Act, it will be found 
that there are important omissions or variations iu the latter ; for 
example, in s. 43 of the former Act, there occur the words 

for all Courts of Justice, whether established by Her 
Majesty’s Charter or otherwise, and the jurisdiction thereof/’ 
which are entirely omitted in 24 & 25 Viet., c. 67. The 
Chief Justice of Bengal had, under 16 & 17 Viet., c. 95, been 
added to the Legislative Council. His omission under 24 & 

25 Vict.,c. 67, must have had some connection with the omission 
of the words mentioned above. But whatever tlie I’eason may 
be, according to the principle by which statutes are construed, 
the omission of tliose words oimht to furnish a strono? arojument 
in favour of tlie present contention. This was not before Couch, 

C.J., in Quee7i v. Meares (1). The Chief Justice in that case 
thought that provisions of any Act pasvsed in the present Sessions 
of Parliament or hereafter to be passed” refer to provisions of 
the Act itself. But the argument which he deduces from s. 42 
of the Councils’ Act militates against his own position, for the 


(1) 14 B. L. E, 106. 
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words used ia s. 42 are siniilar to the words in s. 22. If pro- 
visions of any Act ” therefore are not to be taken as meaning 
provisions of the Letters Patent as part of the Charter Act^ 
there is no reason why the Bombay and Madras Councils should 
not have the same power to restrict the jurisdiction of the High 
Courts as the Supreme CouueiL [MaekbY, J., referred to the 
Privy Council decision in the Bhaunagar case (1) as to tlie ultra 
vires of part of the Indian Evidence Act* j CL 44 of the Letters 
Patent is worthless^ unless it forms ;a substantive part of the 
Act itself. [Market, J. — Is it certain that that part of the 
Letters Patent which relates to the Privy Council is not from 
other authority than that conferred by the Charter Act, which 
does not contain any power of constituting Courts other than 
Courts in India?] If the Letters Patent were not made under 
the Act, then it must follow they were made without authority. 
[Market, J. — The Queen had power to make them, had she 
not?] Yes, but the Governor-General in Council has not the 
power to bind the Privy Council. It is not one of the Courts 
mentioned in s. 22 of the Coimcils-Act. [Market, J* — But there 
is no power in the Letters Patent to admit an appeal.] JNo, but 
that was one of the powers in existence from before. The 
Supreme Court had the power to allow or admit an appeal, and 
Couch, C. J., in the case of Abiil Kasim KoovjeeY. Fatima Bihi^ 
reluctantly ordered security in an appeal to the Privy Council, 
tliinking that s. 30of the Supreme Court Charter was still in force. 

The Indian Legislature’s taking away the power of the High 
Court to admit an appeal to Her Majesty would not only amount 
to an interference with the Letters Patent, but would be a distinct 
contravention of a positive direction to do a certain act, that is, to 
admit the appeal. The Letters Patent were made by the Queen 
under the Act, No Legislature of limited powers can pass any 
statute so as to make the provisions of 24 & 25 Viet., c. 104, simply 
non-existing. Under s. 17 of the Charter, powder is reserved to 
Her Majesty alone to revoke or modify Her Letters Patent 
as she might think fit. Can it be supposed that whilst vest- 
ing the Queen with the power of revocation the next day the 
Imperial Legislature should allow the Indian Legislature to 
Q ) L.' B., ;3 t A., 102. 
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stultify the provisions of the Letters Patent. Where a power is ^ 
given^ the ability to perform it must also be given as incident to In thk 
I t : and the iloctnue that an execution or a power is to be treated tub PK-rmoisr 
as a portion of the instrument creating tlie power, is universally iiossw^n, 
applicable : Siigclen on Powers, chap, ii, para 2, In the Goods of 
Bibee Muttra (I) Sir T. Franks laid dowui the principle that a 
Charter granted by an Act of Parliament is an Act of Parliament^ 
and applying that principle to this case, it is contended that the 
Letters Patent form a component part of the Imperial Act* 

27ie NoiBi British Baihvai/ Company v. Tod (2) also illus- 
trates incorporation of a document into an Act of Parliament^ 

[MabIvBY, J. — Supposing tlie provisions of the Letters Patent 
were incorporated with the Act, would not the decision in BlcLires^ 
case remain uutouclied, in other words, did not s. 9 subject all 
existing powers to the powers of the Governor-General iu 
Council ?] Yes ; but under the especial provisions of the Charter 
Act, and not otherwise. Besides, there is a distinction between 
this case and Queen v. Meares^ inasmuch as the Charter Act did 
vary the powers of the High Court over European subjects. 

[Markby, J. — Was not the intention of the Legislature to 
confer on the Indian Legislature all existing powers, but 
not to give any power applicable to future circumstances, 
as is usually the intention in statutes giving powers?] 

I submit there was no such intention ; for s. 17 of thi 
Charter Act reserves expressly to the Queen a power 
of revocation, and supposing the Queen exercised her 
power in conflict with any Act of the Indian Legislatures 
would not she be able to override such Act? [Maeeby, J. — 

She would be trespassing on the powers of the Indian Legis- 
lature ; so lately held by tlie Queen’s Bench in a case of au 
order in Council.] The Charter Act gives her the power. 

It leaves to her an indeterminate residuum of power which 
she alone can exercise, and which enables her to modify 
her own directions. The words save as by such Letters 
Patent may be otherwise directed,’’ in s. 9, clearly show that 
the High Court was subjected to the powers of the Indian 
Legislature only to a limited extent, that is, so far as 
(I) Morton’s Cases (Mont Ed.), 191, atp. 216, (2) 12 CL &Fin., 722, at p.732. 
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2876 such subjeetion is not inconsistent with tlie express directioiia 
ETrarc the Letters Patent. The Chief Justice in Qvecm v. Weaves (1) 
THir?imTioN to 34 & 35 Viet., a 34. This Act shows that it was necessary 
Hossein^ to confirm the statutes passed by the Indian Legislature by a 
special enactment of the Iin[)erial Parliament. The argument 
therefore comes to this that tlie effect of those Acts of the 
Indian Legislature is to direct the High Court not to do a 
thing which the Letters Patent especially empowers — nay 
directs — tlie Courts to do; and therefore the taking away 
of such power from the High Court h pro icaito repealing 
the Letters Patent. 



Mr. Woodroffe contra, — Ch 39 of the Letters Patent^ 
upon which so much stress has been laid, contains no 
special regulation regarding appeals to the Crown indepeii-i 
dently of previous Acts or rules. It simply declares what 
had been already declared before, that in cases where the 
value of the matter at issue was Es. 10,000, or upwards, 
or where the High Court should certify the case to be a 
fit one for appeal, — subject,’’ — and this is most important — 
always to such rules and orders as are now in 
force,” Now s. 9 of 24 & 2a Viet., c. 104, does not 
contain any direction regarding appeals to the Privy Council* 
has been contended that they fall under the words admi- 
nistration of justice;” but when the previously existing rules 
on the subject are examined, it will be seen that these 
words have no relation to appeals to the Crown. There is 
an inherent right in tlie subject to carry his complaint to the 
Crown ; but such right has been much curtailed and cir- 
cumscribed by statutory directions. The first statute which 
interfered with this right was 25 Hen. VIII, c, 1 9 recited in 3 & 
4 Will. IV., c. 41. S. 18 of lo Geo. HI., c, 63, by which the 
Supreme Court was established, directed that the Charter granted 
under that Act should provide the conditions for appeals to the 
King in Council. jS. 30 of the Charter (2) made such provisions 
were at the time deemed proper and reasonable.” Coming 

(1) 14 B. L. K, m 

and Orders, p. S3. 
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to 3 & 4 Will IV, c. 41, by which ^^the Judicial Committee ” 
was constituted, we find s. 24 declaring that it shall be lawful 
for His Majest}^ in Council from time to time to make any such 
rules and orders as may be thought fit for the regulating of the 
mode, form and time of appeal ” from the Courts of Judicature 
in India; but otherwise making no change in the directions of 
s, 30 of t!m Supreme Court Charter. On the lOtli of April 
1838, an order in Council w^as signed, by which, all the previ- 
ously existing rules regarding valuation, &c., were rescinded, 
and the minimum limit of Es. 10,000 among other things 
was definitely fixed in order to give, an absolute right of 
appeal (i). These rules and orders were in force in tlie 
Supreme Court at the time of its abolition. The High 
Courts’ Act contained no provision regarding appeals to the 
Privy Council. CL 39 of the Letters Patent, whilst reserve 
ing the prerogative of the Queen to admit appeals to herself, 
simply continued tlie old rules, that is what had been fixed 
by the order in Council referred to above. Tiiose rules 
therefore were in no sense of the term ^part and parcel ’ of the 
Letters Patent so as to take them out of the legislative power' 
of the Governor-General in Council. The argument therefore 
founded on Sir J. Frank’s dictum in T/ie Goods of Bibee 
3hittr>a (2) fails to the ground, even on the assumption that 
the Letters Patent form a part of the Charter Act. But is 
Sir J. Frank right in his view that a Charter granted under 
an Act is a part of the statute ? ' Bussell, C. J., expressly 
declined to coincide with Sir J. Frank’s view. In order to 
determine whether the Letters Patei»t form a part of the High 
Courts’ Act, it must first be considered whether the Queen 
by her Charter could enlarge or diminish the provisions of the 
statute. It can hardly be contended that slie could do this. 
But as long as the decision In Queen v. Meares (3) stands, there 
is no need of discussing whether the Letters Patent form a part 
of the Act. Couch, C. J., expressly decided that the provi» 
sions of any Act ” referred to the Act itself, and not to any 

(1) Sm. & Ryan’s Rules and Orders, App. ciii. 

(2) Morton’s Cases (Mont. Ed.), 191, at p, 216. 
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1876 tiling which arose out of the Act, aiiti the otlier Judges 

Is THE fPhear and Morris, JJ.) concurred in his wiew. Besides, the 

MATTRlt OF ^ fl n ^ -rr« i 

THE PF/rmoif ^fording of s. 11 of 24 & 25 VicL, c* ■ 104, shows clearly tli at 
Hossein. the Legislature did not intend the Letters Patent to form part 
of that Act* That the Indian Legislature has the power to 
modify and alter the jurisdiction of the High Court vested in 
them by the Letters Patent, was decided in Rladhuh Cfnmder 
Poramanick v* JRojcooinar Dass (1). Couch, C* J.j in that 
case held that the words until otherwise provided ” in cl. 18 
of the Letters Patent of 1862, taken in connection with tlie 
44th clause of the Charter of 1865, where it is expressly dectared 
that the provisions in it are subject to the legislative powers of 
the Governor-Geueral in Council, show that the Q-overnment 
liere in its legislative capacity has the power to make the 
alterations (2). 

Mr* Evans on the same side* — CL 39 of the Letters Patent 
simply authorises Her Majesty’s subjects to appeal to the Crown, 
but does not lay down any rules to regulate the procedure 
except the words, subject to such rules as are in force.” The 
High Courts’ Act had left the rules which existed at the time 
perfectly intact, subject to the legislative powers of the Gover* 
nor-General in Council as well as of Her Majesty in Council* 
The rules existed not by virtue of the High Courts’ Act but 
prior to, and independently of, the same, and tiierefore the 
abolition of the Supreme Court and the substitution in its place 
of the Pligli Court effected no change in them. That the old 
rules continued in force is clear from what was said by Peacock, 
C. J*, in Gobardhau Barmono v. Srimati Mani Bihi (3). 
Therefore it is clear that , the rules regulating the admission 
of an appeal to the Privy Council do not in any sense form 
part of the Charter by which the High Court was constituted. 
Those rules - were merely for the purpose of conveniently 
judging which cases should go to the Privy Council, Act VI 
of 1874 does not take away the common law riglit of appeal 
to the Crown* It simply provides a mode of getting a 
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credential by tlie litigant regarding the subject-matter of the 
suit. It is submitted^ therefore, that the Act in question is In the 
not ultra vires^ and that tl# admission of appeals to the Privy thk PrrrnoH 
Council by the High Courts must be regulated by the Hosskin, 
procedure provided in it. If the petitioner is aggrieved he 
can apply to the Judicial Committee for special leave to appeal, 
lor this Act in no way curtails or could curtail the prerogative 
of the Queen to allow an appeal where the ends of justice make 
it necessary ; Queen v. Joyhissen Mookerjee (1). 

Mr. Kennedy in reply. — S. 11 of 24 & 25 Viet, c. 104, bears 
strongly in favour of my construction. The wording of s. 9 
is completely different from that of s. 11, which refers simply to 
the procedure, whilst the former section refers to the junsdiotion 
of the Court and not to the lex fori. 

Market, J. (after stating the nature of the application^ 
continued :) — This, it will be observed, is not an application in 
the form required by Act VI of 1874, and it has been stated 
that the petition was so drawn expressly in order to raise the 
question whether the provisions of that Act were binding. 

I may say at once that no case for granting special leave 
to appeal has been made out 

An attempt was aiso made to obtain, upon this petition, a 
certificate under xAct VI of 1874, that a substantial question 
of law w^as involved in the case ; and I was asked to grant this 
certificate, should I think that Act to be binding. But it was 
subsequently admitted that upon this petition, this alternative 
course could not be pursued. 

The question therefore which remains is, wlietlier the peti- 
tioners in spite of Act VI of 1874 have a right of appeal, 
simply upon the ground that the property is above the value 
of Es. 10,000, There is no doubt that the petitioners would 
have had that right prior to the passing of Act VI of 1874, and 
the petitioners contend that the Governor-General in Council 
had no power to deprive them of that right by legislation^ 

Questions of this kind are of great importance, and if there 

(1) 9 Moore’s I A., 19L 
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1876 is any doubt, as there must sometimes be, about the validity of 
ail Act of a Legislature, the powers of which are not supreme, 

that the do#)t should be at once fully 
discovered. If the doubt is unfounded, the sooner it is removed 
the better. I do not, therefore, regret that this question has 
been raised, and especially as I have had the advantage of a 
very able argument to assist me in coming to a conclusion. 

The line of argument taken on beiialf of the petitioner iu 
order to establish that 1 am bound to admit this appeal is 
as follows: — The 39th clause of the Letters Patent of 1865 
(it is said) gives an appeal to the Privy Council provided 
the sum or matter at issue is of the amount or value of not 
less than Rs. 10,000. These Letters Patent were issued 
by Her Majesty under the provisions of the 24 & 25 Viet, 
c, 104. By s. 9 of that Act, each of the High Courts estab- 
lished under tluit Act is bound to exercise all such powers 
and authority for and iu relation to the administration of justice 

. . as Her Majesty may by such Letters 

Patent grant and direct.” The admission of an ap[)eal to the 
Privy Council is a power ill relation to the administration of 
justice, and as the Letters Patent give an appeal as of right, 
when the value is Rs. 10,000, the admission of this appeal is a 
power wluch this Court is commanded by the Act to exercise. 
And altliough by Act VI of 1874 the Governor-General of 
India has directed otherwise, this cannot nullify the directions 
contained in the Imperial Act, because the Governor-General 
in Council is expressly prohibited by s. 22 of 24 & 25 Viet,, 
c. 67, from making any law or regulation wliich shall repeal 
or in any way affect the provisions of that Act or of any Act 
passed iu that Session of Parliament. Both Acts were passed 
in the same Session of Parliament, and therefore both Acts, as 
well as the Letters Patent, are to be read, for this purpose, as 
if Act VI of 1874 had never passed. This is the argument for 
the petitioners. 

To this argument the following objections are taken by Mr. 
Woodroffe and Mr. Evans who appeared on behalf of the 
defendants iu the siiit to oppose the granting of this petition, 
L-—Thafe the pro visions contained in the Letters Patent are 
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not any of them provisions of the 24 & 25 Viet, c. 104, 1876 

and are therefore not at all within the restriction contained in is tub 

A TTl^ It O '' ' 

s. 22 of 24 & 25 Viet., c. 67. 2. — That by the express words THK PKTITTOJf 

of s. 9 of 24 & 25 Viet.;, c. 104, any power or autliority HossEf^. 
tliereby reserved to the High Courts is made subject to the 
legislative powers of the Grovernor-Geiieral iu Council. 

3. — That the Letters Patent confer no power on tliis Court 
to admit an appeal to the Privy Council. 4. — That the 24 & 

25 Viet, c. 104, confers on Her Majesty no power to give an 
appeal to herself iu her Privy Council, and that iu so far as 
she has done so by the Letters Patent, it must be in virtue of 
lier prerogative or of some previous Act of Parliament, and 
that for this reason also, the restriction contained in s. 22 of 
24 & 25 Viet., c. 67, does not apply. ■ ; 

It is most convenient to deal with the two last objections first, I 

and I will consider them together. I think it desirable to call to I 

mind what the position of a Judge of this Court is, when sitting I 

here to admit an appeal to the Privy Council. I am speaking 
of appeals from the decisions of this Court on its appellate side. 

The position of a Judge admitting an appeal from the decision 
of this Court in its original jurisdiction may be the same, but 
the history of the matter is different, and I do not wish to 
embarrass the case by unnecessary considerations, A Judge I 

sitting here to admit appeals from the decisions of this Court on ^ 

the appellate side has in tlie majority of cases no independent | 

authority whatsoever. The case has been finally heard and | 

determined by a Division Bench of this Court, which iu theory I 

of law is a decision of the High Court, All that a Judge of 
tins Court can in most cases do after that, is to assist the parties 
in bringing their appeal before the Privy Council. Of course, 
an Act of the Imperial Parliament, or a provision of the Letters 
Patent, issued in pursuance of an Act of Parliament or an order 
issued by Her Majesty in Council, might confer upon this 
Court, or a Judge of this Court, not only power to admit or 
reject an appeal, but might make the right to appeal dependent 
upon that admission or rejection. But if that has been done 
in any case whatever, it is certainly only in some one or more 
of the cases ia which this Court has power to declare that the 

69 
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case is a fife one for appeal : and this class of cases is now out 
of consiclenition. Moreover^ wlietlier tlie Governor-General in 
Council lias or has not the power to restrict hj legislation the 
right of appeal to the Privy Council, he luis never yet thought 
fit to do so. In all legislation upon the siibject, iiicluditig Act VI 
of 1874, full and unqualified exercise of the sovereign’s pleasure 
in the admission or rejection of appeals has been preservecL 
The question before me therefore does not touch the right of 
appeal at all ; it only touches the proceedings of this Court 
in forwarding the appeal. 

The appeal to the Privy Council from the Court of Sadder 
Dewaiiny Adawlut (which this Court on its appellate side repre- 
senis) was granted by tlie 21 Geo, III, c. 70. Probably it 
exists independently of that statute— SaM Edm v, Azhn AH 
Beg (1). But as Mr. Ritchie clearly points out in an opinion 
quoted at length in the report to which I have just referred, the 
Courts here have no power to admit or allmo an appeal unless 
expressly authorized to do so by competent authority. I am 
very glad to find an opinion I had myself formed supported by 
that of so able and experienced a lawyer. The power to admit 
an appeal was (as far as I am aware) first conferred upon the 
Sudder Dewanny Adawlut by Reg, XVI of 1797, s. 2 ; certain 
restrictions were placed upon the exercise of that power by 
the orders of Her Majesty in Council of 10th April 1838, 
passed in pursuance of 3 & 4 Will. IV, c. 41 ; and the practice 
of the Court in the admission of appeals has also been regu- 
lated by certain rules of the Court itself, made by the Sudder 
Dewanny Adawlut on the 17th December 1858, and by this 
Court on the 30th of July 1870. But there is nothing what- 
ever in 24 & 2o Viet., c. 67, which would prevent the Governor- 
General in Council altering or repealing any of those provisions. 

It is argued that the words subject always to such rules 
and orders as are now in force ” in cl, 39 of the Letters Patent, 
incorporates those provisions into the Letters Patent, and so 
removes them from the sphere of legislation by the Governor- 
General in Council. I shall hereafter state other reasons why I 
do not think tliis to be the case. Apart from other considerations 
_ - . (I) B Mooters I. A., 274. 
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I think the contention is well founded that cl. 39 of the Letters 187 G 

Patent was not inserted in pursuance of the 24 & 25 Viot.^ In the 

c. 104. The Queen was only empowered by this xAct to estab- tuk Pictitio.v 

lisli by Letters Patent a High Ooiirt of Judicature at Fort jiossbi^. 

William in Bengal, and similar Courts elsewhere in India. The 

power contained in 13 Geo. Ill, c. 63, to give by the Letters 

Patent a riglit of appeal to the Privy Council, is not repeated 

in 24 & 25 Viet., c. 104, and I do not see in tlie later Act any 

words from which such a })Ower could be inferred. I do not 

saiy that these provisions in the Letters Patent are therefore 

invalid, all I say is that they do not rest for their authority 

upon 24 & 25 Viet, c. 104. This is further shewn by tlie 

unlimited power reserved to Her Majesty by cl, 39 to alter 

the provisions of that clause at any future time, which would 

be contrary to s. 17 of the 24 & 25 Viet., c. 104, if she were 

acting in pursuance of that statute. I consider, tlierefore, that 

even if all the other propositions upon which the argument for 

the petitioners is founded are correct, still it is not established 

tiiat the admission of an appeal to tlie Privy Council is one of 

those powers which this Court is by the first part of s, 9 of 24 & 

25 Viet., c. 104, commanded to exercise. I think its existence is 
entirely independent both of that Act and of the Letters Patent. 

I think it right, however, not to leave the rest of the argument 
unnoticed, which bears upon the general construction of the 
24 & 25 Viet., c. 104, and the 24 & 25 Viet., c. G7. I agree 
witli a good deal that Mr. Kennedy has said upon this subjectj 
though I do not put exactly the construction upon these two 
Acts which he contends for. I uiulerstaiul him to argue that 
no powers which the Letters Patent profess to confer upon this 
Court can be touched by the Goveimor-General of India in 
(h)uiicil whether they be new or ohh Mr. Kennedy admits that 
this is contrary to the ruling in Queen v. which he con- 

siders to lay down that the Governor-General of India in Council 
has unlimited legislative authority in regard to all the provisions, 
of tlie Letters Patent. This has I believe been generally con- 
sidered to be the result of the reasoning in the decision of Quee?i 
V. JJeares (1), and had I been able to accept that reasoning in 
(1) 14 B. L. E., 106, 
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In thk anything more tliau to express my assent to it and upon the 

Tm^Pic'ivnoN authority of this case to overrule any contrary contention. But 
Hosskin! though I fully concur in that decision I have considerable difS- 
ciilty in accepting the reasoning by which it is supported if it 
really goes to that extent. And as I am compelled to refer to 
Queen v. Meares (I), it is, I think better tiuit I should state 
frankly wherein that difficulty consists. 

In order to do this it is necessary tliat I should state my 
own view of the 24 & 2d Vict^ c. 104. It seems to me to 
have been the intention of the iTaniers of that Act to make 
it clear by the Act itself what were the future powers of the 
Indian Legislature in relation to tlie High Courts. There are 
three sections in which reference is made to leu-islation in 

■O'''..' 

India, the 9th (in the second clause) the 11th and the 13th. 
The two first ])reserve to the Governor-General of India in 
Council and to him alone the same legislative powers as he 
had before. The last confers a new power on the High Court 
and confers a new power on the Governor-General in Council 
and on him alone to legislate in respect of it. It would there- 
fore seem that Parliament had .signified in what respects the 
High Court should be subject to legislative authority in India, 
and what that legislative autliori ty should be. And it is 
not unimportant to observe that this (with the insignificant 
exception contained in s. 13) is ]>recisely the legislative authority 
which existed before the Act wuis passed. 

But if we accept the reasoning in the decision of Qtiee 7 i v. 
Meares (1) to the extent to which it has been pressed, we shall 
find that the legislative authority over the High Courts in 
India is wholly different from that indicated by 24 & 25 
Viet., c. 104, and from what it was before, and that it has been 
changed, not directly, us we should expect if any change were 
intended, but indirectly. It is said in Queen v. Mearen (1) that 
the meaning of the words any provisions of any Act passed in 
the present Session of Parliament or hereafter to be passed ” in 
s* 22 of 24 & 25 Viet, c.'67, is ' ‘^yn*ovisions in the Act ( z. <?., 24 
& 25 Viet., c. 104) itself^ and does not include provisions in 
■; 'i': ;V ;'.(i).j4RL, ii., iog. 

" .V'-' ' 
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tlie Letters Patent If that means that under the words of s. 22 
itself all the provisions in the Letters Patent can be altered by 
the Governor-General in Council and that for tliis purpose it is 
not necessary to resort to chapter 104 at all, then it would Rosskxn. 
seem, that not onl 3 ^the Governor-General in Council, but the 
Governors of tlie other Presidencies in Council and the 
Lieutenant-Governor of Bengal in Council, may legislate for the 
High Courts* For if s. 22 contains no restriclioii in this respect, 
neither does s. 42. Surely if that had been intended^ ss. 9 
and 1 1 would not have contained provisions which in that 
case would have been not only unnecessary, but positively 
misleading. If that had been the intention, either 24 and 
25 Viet, c. 104, would have been wholly silent about 
legislation in India, leaving that matter as it stood imder 
c. 67 ; or else wherever the Council of the Governor-General 
was mentioned the otlier Councils would have been mentioned 
also; and tlie words subject and "without prejudice to &c.” 
in the second part of s. 9 would have been made to govern the 
whole chiuse. 

1 admit the force of the observation in Qiice7i v. M eaves (1) 
that it could not have been intended that the powers of the 
Court if inserted in the Letters Patent should be beyond the 
reach of the Governor-General in Council, wlulst the same 
powers, if not inserted in the Letters Patent, should be subject 
to Ills legislative control. But it seems to me that it is not 
necessary in order to avoid this result to hold that s. 22 of 24 
& 25 Viet., c. 67, does not contain atiy prohibition against 
interfering with the provisions of the Letters Patent. That 
section must be read with ss. 9 and 11 of the 24 & 25 Viet, 
c, 104. By the express words of s. 9 of 24 & 25 Viet., o. 104, 

‘‘ save as by such Letters Patent maybe otherwise directed”’ 
the former powers are reserved to this Court by the Act, pro- 
vided the Letters Patent do not interfere with them, and as to 
ail these powers the Governor-General in Council is expressly 
empowered to legislate. I think we hold these former powers 
under the Act, and not under the Letters Patent, and that the 
Act itself lias rendered them subject to the legislative control 
(1) 14 B. L. Rv, 106. 
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1870 of the Grovenior-General in CounciL If (as was possible) 
TpTthe Her Majesty had not chosen to confer any new power or 
THic PE-rmoN authority on the High Court, they would then have reinained 
in all respects subject as before to the legislative control of 
the Governor-General in CounciL On the other haiuL if she 
chose (ns indeed was actually done) to leave all the old authority 
substantially as it was with some slight changes, in that case 
tlie control of the Governor-General in Council is to some 
extent curtailed. The line ap[)ears to me to be drawn exactly as 
a Supreme Legislature might be expected to draw it. Whatever 
is left untouched by the Letters Patent to be thereafter issued, the 
Indian Legislature may deal with as before ; but whatever Her 
Majesty may chose to alter or create, that the Legislature must not 
iiiterfere with. This was necessary even though the changes to be 
introduced by Her Majesty might turn out to be few and trivial, 
because otherwise Parliament would have been deleo:atino‘ at 
the same moment to two separate persons. Her Majesty in 
Council and the Governor-General in Council, co-ordinate 
authority to deal witli the very same subject-matter, a condition 
of things clearly to be avoided. When the old powers of the 
abolished Courts were merely repeated in the Letters Patent, 
it was, of course, understood by Her Majesty that tlicse were 
subject to be altered by the Governor-General in Council, 
and very likely it is because this is done to so very large an 
extent, that the legislative powers of the Governor-General in 
Council are in the 44th clause of the Letters Patent expressly 
recognized. 

I repeat that this view does not touch the decision of Quee 7 i 
V. iUeares (1) ; it only affects the reasoning by which it is sup- 
ported. In the view that I take of the matter, the provision 
of the Letters Patent there in question being one which left 
the jurisdiction of this Court exactly where it was before, it 
was by the second clause of s. 9 expressly made subject to 
the legislative control of the Governor-General of India in 
CounciL 

On the other hand, it seems to me scarcely likely that if 
Parliament had intended that the Provincial Councils should 
(0 U a L. R., 100. 
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Lave full pc^wer to legislate for the High Courts^ it would have 1876 
excluded tliose Councils from tlie control of these Courts in so In thm 
iiisiginiicant a matter as the exercise or the powers of the the Fetithw 
C ourt by single Judges or Division Benches, which is an express HoSkiwI 
provivsiou of the Act itself (s. 13), and therefore can only be 
touched by the Govermor-Geueral in Council, who is alone 
mentioned in that section. 

A strong argument against any construction of the Acts of 
Parliament of 1861 which would place the High Courts uutler 
the control of the Provincial Legislatures appears to me to be 
afforded by the Act passed ten years afterwards (34 & 35 Viet., 
c. 34), Tliat Act recites that it is expedient that the power of 
making laws and regulations conferred on Governors of Presi- 
dencies in India in Council should in certain respects be extended^ 
and then proceeds to enact that the Provincial Legislatures 
may confer jurisdiction over European British subjects upon 
Magistrates in certaiu cases. This, as is pointed out, in Queen v, 

Meares (i), is incoiisistent with the Governor-General in Coun- 
cil not having the like power. It is equally inconsistent with 
the Provincial Legislature having previously had such general 
authority as, it has been said, results from the construction of 
the Acts adopted by the reasoning in Queen v. Metises (1). 

But though I cannot go the length of holding that the 
powers of the High Court in India are subject to the legislative 
control of all the Provincial Councils, or of the Governor- 
General in Council in ail respects, I am still of opinion, that 
they are to a considerable extent subject to the legislative con- 
trol of the Governor-General in Council, not under c. 67, 
s. 22, but under c. 104, ss. 9 and 11, Mr. Kennedy^'s argu- 
ment, therefore, in my 0 |)inion,fails ou the second objection taken 
to it by the defendants, thougli not on the irst. Even if tiie 
power to admit as appeal were conferred by the Letters Patent, 
it is not a new power, and it has therefore in my opinion been 
made by Parliament expressly subject to the legislative control 
of the Governor-General in Council, but not of any other 
legislative authority iu India. ' ■ ■ ' ' f ^ ■ 

It was argued against this view of the legislative authority 
(1) 14 JB. L. XL, 106. 
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of the Governor-General in Council, that it is indicated by a 
In THK comparison of the phraseoWy s. 22 of the 24 & 25 Victj 

MATTKll OF ^ ^ ^ , TTrMi 

Tiuc Fjr.TiTioN 07^ wltli tliB phraseologj of the 3 6^ 4. \v ilL 1 v , c. 85 s, 43 
that the High Courts were not to be subject to any legis- 
lative authority in India, The difference in the two sec- 
tions is, that whilst tlie former Act expressly declares all Courts 
to be so subject, in the latter Act these words are omitted. I 
do not think that it is a sound metliod of construing 
Parliament to control the effects of general powers which are 
conferred, because special powers are conferred. To coiifer 
any special poweivs was in this case wholly iiimecessary, and the 
Legislature may well have thoughr when passing the second Act 
that it was a mere waste of words to do so, Nor indeed does 
this argument, even if sound, affect my view of the matter, for 
the power of the Governor-General in Council to legislate for 
the High Courts rests in my opinion not on the 24 & 25 Viet,, 
c. 67, but on the 24 & 25 Viet., c. 104. 

For all these reasons it seems to me that this application must 
be rejected with costs. 

Application refused^" 


^ APPELLATE CPJMINAL, 
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Before Mr. Justice Macplierson and Mr. Justice Morris. 

THE QUEEN BAIJOO LALL and others. 

In the matter op the Petition op Baijoo Lall and another,-^ 

Criminal Procedure Code (Aci X of 1872), 5.471 — /U*^f XX//J of 1861, 
5. 16 — Order sending Case to Alagistraie for enquiring into Offence of greing 
false Evidejice — Preliminai'y Enquiry — Vagueness of Cha7'ge^ 

Although s, 16 of XXIK of 1861 gives Civil Courts powers similar 
to those conferred on Civil and Criminal Courts alike by s. 471 of the Crimi- 
nal Procedure Code, the whole law as to the procedure in cases within those 
sections is now embodied in s. 471 of the Criminal Procedure Code, 

In a suit brought to recover possession of certain property, the Judge 
decided one of the issues rais|^ in the plaintid’s favour, but on the important 

d*" Criminal Motion, No. 189 of 1876, against the order of the Judge of 
Ziliu Gya, dated the 22uclJun6 1 876. 
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issue as to whether the pluintifF ever had possession, he found for the defend" 187(> 
ant. The ]>]aintiff was not examined, but on the is.sne as to possession he 
called two witnesses. The J udge disbelieved their statements, and considering ?-’• 
that the }}Iaiutilf h.ad failed to prove his case, he gave judgment for the 
defendant, without reqiiirino' him to give evidence on that issue. In the In tihc 

^ ^ ^ MATTKi; OP 

conohuling paragraph of his judgment, the Judge directed the depositions of thk Pktitjon: 
the two witnesses above referred to, together with the English memoranda 
of their evidence, to be sent to the Aiagistrate with a view to liis encpnring 
whether or not they had voluntarily given false evidence in a judicial pro- 
ceeding, and he further directed tlie Magistrate to enquire whether or not 
the plaintid had abetted the oilence of giving false evidence, on the ground 
that as the witnesses were the plaiutifl’s servants he must personally have 
iniluenced them, and also to eiir|uire wliether tlie plaint which the pluintiil had 
attested contained averments which he knew to be false. On a motion to 
quash this order, JieM^ that under s. 471 of the Criminal Procedure Code, 
the Judge has no power to send a case to a Magistrate except when, after having 
made such preliminary enquiry as may be necessary, he is of opinion that * 
there is sufficient ground (i.e., ground of a mature higher tlian mere surmise 
or suspicion) for directii^g judicial enquiry into the mutter of a specific 
charge, and that the Judge is bound to indicate the particular statements or 
averments in respect of wliich he considers that there is ground for a charge 
into which the Magistrate ought to enquire, and that the order was bad, 
because the Jinige ha<l made no preliminary enquiry and because it was 
too vague and general in its character. 

This was an application to quash an order of the J udge of Gya 
sending the plaintiff in a Civil suit and two of his witnesses 
to a Magistrate for eiiquiry into charges of giving false evidence 
and of abetment of that offence. In that suit the present peti- 
tioner Baijoo Lall souglit to recover possession of certain 
property from which he alleged the defendant in the suit had 
illegally evicted him. He claimed as sub-lessee of one Raj on 
Kunwar who, he stated, was lessee of the property under Ranee 
Sunut Kunwar the owner thereof. Amongst other is-^ues raised 
in the case was an issue as to whether Rane^ Sunut Kunwar had 
executed any lease to Eajuu Kunwar: another issue was whether 
the plaintiff' had ever been in possession. Evidence was gone 
into at the trial, atul the Judge decided the former issue in 
favor of the plaintiff*, but on the important issue as to possession 
he found for the defendant ; and for that reason lie dismissed 
the suit. Upon the issue as to possession no witnesses were 
called for the defendant, and the only witnesses called for the 
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plaintijfF were two persons,: Juggenuitli Singli and ]Nowrangi;Jj}ili, 
the former of whom joined in the present application. The 
Judge disbelieved the statements of tliese two witiiesses, and, 
considering that the plaintiff had failed to prove his case, gave 
judgment for the defendant without calling upon him to go into 
evidence on that issue. 

In the concluding paragraph of his judgment the Judge 
ordered as follows : — • 

The dej^ositions of Juggernatli Singh and Mo\vrangi Lall, 
together with the English memoranda of their evidence, will 
be sent to tlie Magistrate with a view to his enquiring whether 
or not they have voluntarily given false evideime in a judicial 
proceeding; and as the witnesses are the servants of the 
plaintiff ill tin's suit, Baijoo Lall, he must presumably have 
influenced them. I further direct that an enquiry be made by 
the Magistrate whether or not the said Baijoo Lall has abetted 
the offence of giving false evidence in a judicial proceeding ; 
and also whether the plaint, which he has attested, contains an 
averment which he knew to be false. In the course of tliat 
enquiry it may be well that the Magistrate should examine 
those witnesses who were cited by the defendants to rebut the 

plaintifFs allegation of possession, but whom I considered it 

' ' ll • • • 

unnecessary to examine as the plaintiff’s witnesses so completely 

broke down.” 

Tlie petitioners Baijoo Lull and Juggernath Singh no^v moved 
the High Court to quash this order on the following grounds ; — 
That there was no evidence to sliow that the statements of 
Juggernath Singh were false or that Baijoo Lall had abetted 
the offence of giving false evidence, and the mere cireumstaiiee 
that his witnesses had deposed in his favor did not warrant 
the inference that^he had abetted such an oflonce ; that the 
enquiry as to whether the plaint contained an averment which 
the plaintiff knew to be false was too general and vague, espcci-* 
ally where important issues had been decided in the plaintiffs 
favor; that the Judge had failed to comply with the require- 
ments of s. 471 of the Code of Criminal Procedure, and had 
made no preliminary enquiry, nor recorded any proceeding 
showing that he was of opinion that there was sufficient ground 
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for eiiqinring info tine charge; that the order should hare 
specified the particular acts or statements which coiisti fated 
the offence charged ; that his reasons for disbelieving the evidence -^'^woo Lai.l. 


jurisdiction. 

Upon this motion the High Court sent for tlie record and 
called upon the Judge to show cause why Ids order should not 
be set aside. 

Ill this return to the High Court the Judge stated that he 
had made the order in exercise of the powers vested in the 
Court by s. 16 of Act XXIII of 1861; that he made no 
preliminary enquiry, as the statement of the witnesses and 
their demeanour satisfied him tliat they had given false evidence^ 
and he submitted that ^^the necessity or the reverse which 
existed for a Magisterial enquiry was all that the preliminary 
enquiry of the Civil Court could decide;” and that 
framing of a technical charge was the duty of the Magistrate, 
and not of the Court directing the Magistrate to hold an 
enquiry ; the duty of tlie Court was limited to a reasonable 
indication of the nature of the offeuce to be enquired into,” 

Mr. C. Gregory for the Crown showed cause. 

Mr. Bra/iison and Mr. Sandel in support of the rule. 

The judgment of the Court was delivered by 

Macphiieson', J. — This is an application to quash an order 
of the Judge of Gy a, under s. 471 of the Criminal Procedure 
Code sending the plaintiff in a Civil suit and two of his 
witnesses to a Magistrate for enquiry into charges of giving 
false evidence, &c. 

I say the order was made, under s.'. 47 L of the Criiniiial 
Procedure Code, because although s. 16 of Act. XXIII 
of 1861 gives Civil Courts powers .similar to those ^CQnferrqd 
on Civil and Criminal Courts alike by s* 471, there can be no 
doubt that the whole law is now embodied in s, 471, and our 


w^ere highly coniecturaL and that it was bevoiid the scope and Inthk 

. ^ ^ MATTJUi OP 

object or the law that such [prosecutions should be allowed Tfoc Pktition 
1 , , , , . , Baijoo 

upon such reasons, and that the' order was made without jLalu 
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juliisdietion to interfere in the matter m not affected by a 
suggestion tliat the order in question was, or might have been, 
made under s. 16 of Act XXIII of 1861 and not u!ider s. 471. 

(The learned Judge stated the facts of the case and conti- 
luied :) 

It is contended for Baijoo Lall aiid Juggernath that the 
Judge liad no power to make tliufc order, inasmuch ns he never 
made any preliminary enquiry and had no sufficient ground on 
whieli to base such an order as required by s. 471. 

"We think the objection is valid, and that the Judge had 
no jurisdiction to deal witli these ])ersons as he did. 
As regards Juggernath, although the Judge disbelieved his 
evidence, no witness had been called to contradict him. 
And as regards Baijoo Lall he was not examined before the 
Judge at all, and tliere is absolutely nothiiig to show that he 
abetted the offence of giving false evidence excepting the one 
naked fact that he was the plaintiiF in the cause. The Judge 
says he must presumably have influenced his own witnesses. 
There is no such legal presumption, and we may add that if there 
were, it would put an end to litigation in the Civil Courts, for 
no plaintiff would be safe. Tlie tTudge, because he disbelieved 
the two witnesses called for the plaintiff, considered no "^prelimi- 
mary enquiry” necessary. But that is in contravention of the 
law; for the law permits the Judge to send tiie case on to the 
Magistrate only if, after having made such a preliininary eiiqniry 
as may be necessary, he is of opitiion that there is sufficient 
ground ( L e,, ground of a nature higlmr than mere surmise or 
Bus})icion) for directing judicial enquiry into the matter of a 
specific charge. 

That the Judge did not make any preHiniiiary enquiry and 
did not know what specific charges he wanted the Magis- 
trate to enquire into is clear. The Magistrate is directed 
to enquire generally whetlier or the twa) witnesses have 
voluntarily given false evidence in a judicial proceeding, 
and as regards Baijoo Lall, whether the plaint which he has 
attested contains an averment which he kimw to be false.” 
S* 471 does not warrant the Judge in issuing a general 
roving commission such as this to a Magistrate to inquire 
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generally into the truth or falsehood of depositions or of aver- 

ments in a plaint^, and the Judge was bound to indicate the 
particular statements or averments in respect of which he Bauoo Laii.. 
considered that there w^as ground for a charge into which tlie In the 
M agistrate ought to enquire. The Judge says, The duty thk Petition 
of this Court was limited to a reasonable indication of the 
nature of the offence to be enquired into” and again, ^Mhe 
necessity or the reverse which existed for a Magisterial 
enquiry was, I submit, all that tlie preliminary enquiry of the 
Civil Court could decide.” We think that this view of the 
law is incorrect. Something more than a mere indication that 
a witness has spoken falsely is needed before a Civil Court 
is justified in initiating a prosecution for giving false evidence. 

There must be, it seems to us, evidence of a direct and sub- 
stantive nature before the Court, evidence going to show that 
the statement made by the witness is absolutely false. There 
must be in the words of the law ‘^sufficient ground” for 
enquiring into the matter of a specific charge. 

Altogether, we think that the Judge’s order is bad, he having 
made no preliminary enquiry as was clearly necessary, and the 
order beino* too vague and general in its character. In tlms 
deciding, we follow the course taken in the case oi Kali 
Frosu7i7io Bagchee (I). 

The power given by s. 47 i should be used with care and after 
due consideration. And it is by no means in every instance in 
which a party fails to prove his case, that the Judge wdio has 
decided against such x^arty is justified in exercising the powers 
given him by this section. So long as it is a case as to which 
there is any x)ossibIe doubt, or in which it is not j)erfectly cer- 
■ tain that the Judge’s decision must be ujpheld in the event of 
there being an appeal in the Civil suit, the J udge acts indis- 
creetly and wrongly if the moment be bus given his judgment in 
the Civil suit he exercises the power given him by this section. 

At the same time, if in the course of the civil trial the Judge 
has before him clear and unmistakable proof of a criminal offence, 
and if, after the trial is over, he on consideration thinks it neces- 
sary to proceed at once, of course it may be right to do so. 

(I) 23 W. R., Cr. Rub, 39. 
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187G Judges slioukl however bear in niiiul that criminal prose** 
Qiuckn ciitioiis are frequently suggested by successful litigants merely 
BaijooLall. to prevent an appeal in the Civil suit ; luid they should be careful 
Inthk not to lend themselves to such suggestions too readily* They 
THK^PwTrrro^ fl'lso recollect that when they proceed under s« 471, the 

responsibility for the prosecution rests upon the Judge entirely ; 
such a prosecution being a very different thuig from a prosecu- 
tion instituted on the complaint of a private party and merely 
sanctioned by the Court under s. 468. 

Order quashed. 


APPELLATE CIVIL. 


Before Mr. Justice. Markby and Mr, Justice McDonelL 

NEBDHEE KOONDOO (Plaintiff) y. RAJAH RIKUIOO NATH 
NAllAIN MULLO and another (Defendants).'^ 

Jbeclaratory Decj'ee--- Consequential Relief — Act Vlll of 1859 , s. 15 — 
Jurisdiction of Civil Coma's. 

A granted a lease of liis entire property to the plaintili for a term of years, 
vritli power to eidnuice tlie rents and make settlements. Immediately after 
A executed a pottuli in favor of covering a portion of the same estate, 
'whereby B's rent was to remain unchanged for a period coiitenmiious with 
the piaintiil’s lease, in a suit by the plaintiil against B and H’,'? rejjresentative 
to have the pottaix set aside, it was objected that, inasmuch as the deed 
had not been as yet set up against the plaintiil', nor any injury sliown to have 
been occasioned to him thereby, he had no cause of action ; held that the suit 
was maintainable. 

In laying down the rule that a ‘‘ a declaratory decree cannot be made, unless 
there be a right to consequential relief,” the Privy Council did not intend to 
deny to the Courts of this country the power to grant decrees in any case in 
which, independently of the provisions of Act YIII of 1859, s. 15, they had 
the power to grant a decree. This power is generally the same us that of the 
Court of Chancery in England. * 

. Suit to set aside a pottah, dated tlie 1st Srabiui 1280 (16tli 
July 1873), executed by the late Ilajah Bikramajit Mulia, 
zemiudar, in favor of Suroop Mahto, the first defeiidaut 

Special Appeal, No. 385 of 1876, against a decree of the Judge of 
Zilla Midnapore, dated the 28th of February 1876, reversing a decree of 
the Offieiating Muusif of that district, dated the 3rd of September 1875, 
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The plaintiff was a creditor of the late Eajali, who, io order isre 
to pay off his debts from the income of the estate, gave a lease EAMKicimnEK 
of his entire property to the plaintiff for a term of fourteen v. ^ 
yearsj commencing with the year 1280 (1873). The lease was Kughoo'^Natie 
dated tlie 22nd February 1872, and the jama fixed in it was siuLu)! 
Es. 35,000. This document, among other conditions, contained 
stipulations to the following effect : — that the Eajah should liave 
the jama fixed in the lease tested hy mzihah-illaj or reference to 
ryots, within six months from the date thereof; that the lessee 
should possess the power of enhancing the rents, and the 
enhanced amount should be appropriated by him as his profit; 
and that, during the term of the lease he should have authority as 
complete as the Eajah himself, to make settlements in tlie zemin- 
dari, the only qualification being that such settlements should 
not be injurious to the reversionary interest of the zemindar. 

Subsequently on the 1st Srabuu 1280 (15th July, 1873), 
that is, after the lease had been several months in force, the 
Eajah granted to the first defendant, Suroop Malito, the 
pottah which was sought to be set aside in this suit. The 
pottah in question recited that the subject-matter of the 
grant was formerly in the possession of the defendant 
under what was called a 7nonduUee (1) settlement ; and that, 
owing to the condition for adjustment of jama contained in the 
plaintifFs lease, a fresh mondullee jote settlement was granted 
to the defendant on an enhanced malguzari, which should not 
be liable to further enhancement during the entire term of 
the pottah extending from 1280 to 1294 (1873 — 1887), The 
Eajah subsequently granted pottahs of a similar character to 
other parties covering the entire estate. 

The plaintiff' instituted tlie present suit against the second 
defendant (called the minor defendant in the judgment of the 
High Court) the grandson and representative of the late Eajah, 
and Suroop Mahto, to have the pottah set aside, alleging that it 
was executed collusively in detriment of his interests, and that 
the Eajah had no power to make any settlement during the 

(1) The position of a mondul on and paid the landlord the rate fixed by 
this estate was stated to be that he the pottah, taking all the risk of collec- 
collected the rents from the ryots, tion upon himself. 
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1870 contiaiiaoce of the lease by which the malguzari of the first 
EamNkkdhee defendant was made invariable^ and not liable to enhancement 
Koondoo plaintiff during the entire })erind of the ijara, 

Eugh'oo^n vrn defendant pleaded, inter alkl^ liiut the plaint difsclosed 

Nahais cause of actions tiiat inasmuch as there was no express 

::,:VMmL(), .. ' ' ' , 1 ^ V 

allegation in it regarding the nature and extent ot tiie loss 

incurred by the plaintiff, the suit was not maintainable ; and that 
tlie pottah was granted in pursuance of the condition for 
adjustment in the lease. 

On behalf of the minor defendant^ Mr. Harrison, the Collect 
tor, representing the Court of W^ards, submitted the matter to 
the Court, saying in his written statement, tluit, if the pottahs 
granted to the ryot and jote monduls be lield by the Court as 
contrary to the coiulitions of the lease and be on that account 
set aside, I have no objection tliereto.” 

The Mimsif found that the pottah ivas executed after the 
period within which the jama stated in the lease should have 
been tested bj" reference to ryots ; that the grant of the pottah 
was no adjustment as understood by the parties; that the Rajah, 
finding that the mofussil collections were less than the jama 
fixed in the lease, entered into a collusive arrangement with 
his principal ryots, whereby, in consideration of their rents 
remaining unchanged for fifteen years, they undertook to take 
pottahs from him at a nominally higher rent; and that tlie 
pottah in question, if held valid, would nullify the terms of the 
lease. The Munsif accordingly decreed the plaiiititrs suit. 

The minor defendant appealed to the District Judge, making 
the first defendant, who did not appeal, a respondent Tlie 
lower Appellate Court set aside the MunsiPs decree and 
dismissed the plaintiff's suit, holding that the pottahs were 
granted in conformity with the powers reserved to the Rajah 
by the lease, and that the plaintiff was bound to prove some 
substantial injury in order to maintain his action. 

The plaintiff preferred a special appeal to the High Court, 
making both the defendants special respondents. 


^ Mr. Woodroffe (Baboos Bhowtmy (Jhiira Dntt and Hash 
Behaij with him) for the appellant. 


¥0L. 1] 


Ud 


^ CALCUTTA ' 

The Advoeate^-Genei^al^ offg. (Mr. Paid) anil the Legal 
Remembrancer (Mr, Beil) (the Senior Government Pleader ^ 
Efiboo Annoda Per shad Danergee with them) for the niinor 
respondent. 

Mr. Woodroffe. — The Judge, is' wrong in holding tlmt the 
plaintiff lias no cause of action. The Rajah, after he luul 
executed the lease, had no power to make anj settlement with 
his ryots. By the lease all such power .was m.ade o?er to the 
plaintiff. By the new settlements, the rents of the ryots have 
been made invariable, and not liable to enliaiicement for a period 
covering the term of the lease ; the effect of which is to imliify 
the terms of the lease authorizing him to enhance the rents. 
The plaintiff is entitled to maintain this suit, to iuive tlie pottah 
set aside and declared null and void as against him without 
proving special damage ; ■ Story's Eq., Jiir., § 698. Distinct 
consec|uential relief is prayed for, and, therefore, under the 
Privy Council Rulings and the High Court decisions, the suit 
is maintainable. The following cases were cited — Strimathoo 
31oothoo Vijla Ragoouadah v. Dorasinga Tevar (I), Thakoor 
Been Tewarrg v. Nawah Sged Alt Hossain Khan (2), and Jog 
Namiit Giree v, Greesh Ghunder 31y tee (3), 

The Legal Remembrancer for the respondent. — The pre- 
sent suit is not maintainable; the plaintiff does not allege 
that any injury has as yet occurred to him, and there- 
fore until the deed is set up against, him or, 
damage is suffered by him, he has- no caus,c/.:of ;actiom 
the Rajah luul no power to grant the pottah, it is a nullity. 
No person can derive any benefit from^it. 'Ifit'i^ 

Jacto^ what is the suit for, and what is the cause of action ? 
But as a matter of fact, the pottah was^ granted' in ;eom,plianca.'''' 
with the terms for adjustment ^ contained in the lease. The 
Rajah no doubt had not the power to make new settlements ; 
but this is not a new settlement. It was an arrangement really 

for the benefit of the lessee, and for the purpose of testing the 

(1) 15 B. L. Ih, 83 ; S. C., L. R., 2 lud. App , 169. 

(2) 13 B. L. E , 427 ; S. 0., U R., 1 Ind, App., 192. 

(3) 15 B. L. E., 172 (n). 
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R^i^KEi>um The plaiutiff prays for a simple declaratory decree, and there- 
Koondoo maiataiuable — Sreenarain Mitier v. Sree-- 

^'oondery Dassee (1), llialwor Been Tetvarry v. 
Mullo^ Syed AU Hossain Khan (2), Sirimaihoo M.oothoo Vijia 

Ragoonadah v. Dorasinga Tevar (3), and Sadat AU Khan v* 
Khajeh Ahdool Qtinny (4)* 

Mr. IVoodroffe in reply cited the following cases : — Howe v. 
O'Flaharfg (5), Raja Nilmoneg Sing Deo Bahaiooi' v. Kalee 
Churn Bhuttaclia^'jee (6), Sheik Jan AU v, Khonlua^ Aldnr 
Kulima (7), Maliarojak Rajimder Kisimmr Sing Baliadoor w 
SlieoptiTSun Jfmer (8), and Kamalo Naicken ¥* Fitchacoottg 
Ghetty (9). 

The judgment of the Court was delivered by 

Maekby, J, (who, after shortly stating the fads, con- 
tinned) : — There can be no doubt whatever that iiiuler the ijara 
the plaintiff from tfie time the ijara term commenced, and whilst 
that term lasted, was, and is, the only person capable of granting 
, a valid lease to tenants, or making any valid arrangement as to 

the collection of rents. The zemindar has granted to the plain- 
tiff for fourteen years his zemiiulari, together with the lightsF^ 
Tiiere is nothing to show that the zemindar intended to retain 
to himself the power of making any settlements witli tiie tenants 
or the monduls during the term; on the contrary it is expressly 
said — You liave during the term power as complete as my 
own to make settlements in the said zemindari/® the only 
qualification added being that these settlements shall not be 
injurious to the Eajah’s reversionary interest. It would require 
very clear words to qualify this express power, and there are 
no such words in the document, 

(1) 11 B. L. R., 171., (5) 0 Ir. Chan. Re]>., 110, 

(2) 13 B. Im R., 427 ; S. 0., L. E., (6) 14 B. L. R., 382 ; S. C., L. R., 

1 Ind. App., 192. 2 Ind. App., 83. 

(3) 15 B. L. R., 83 ; ,S. ' 0., ^ L. li, (7) 6 B. L. R., 154. 

2 liui App., 169. (8) 10 Moore’s I. A., 43S, 

i^4) 11 B. L. E.5 203.’ ; . / ' (9) Ibid, 386. ' 


VOL. L] 


. CALCUTTA SBRIliS. 


461 


[Ilia Lorclsliip tlien I’eferred to the terms of t!ie pottah, espe- 1 S 76 
cially to the stipulation, whereby the first defendant’s rent was Eam.'Nkedher- 

to remain uncliangeil durhig the existence of the lease, and conti" 
lined] ; — This is a stipulation which the Rajah had no power what- 
soever to make. Indeed, the Legal Remembrancer, who appeared 
in this Court for the minor defendant, has expressly abandoned 
the right to interfere between the ijardar and the tenants ; and 
much unnecessary litigation might have been saved if this 
abandonment had been made earlier. 

It is, however, argued for the minor defendant, that the late 
Rajah did not, by granting the lease, assume to exercise the power 
of making settlements with the tenants generally, but that by one 
of the clauses in the ijara lease, he was allowed six months to 
adjust the rent-roll, so as to show a mofussil jama of Rs. 35,000, 
and that, in pursuance of this understanding, the rent of the 
defendant, Suroop Mahoto, was adjusted within the time 
specified, and that the pottah granted to this defendant merely 
embodies the terms of the adjustment. 

The answer to this is two- fold. First, what is here called 
the adjustment” did not in fact take place within the time 
specified. The time specified in the ijara lease was the six 
months’ interval between the execution of the ijara and its 
taking effect. Secondly, the Munsif has found that what was 
done was not any adjustment of the old payment but the fixing 
of a new payment, and this finding remains undisturbed ; to 
which may be added that the clause, which this pottah contains 
prohibiting future enluincement, cannot possibly be called 
adjustment.” . . . • . 

It was, however, said that, even if the Rajah had no power to 
make this settlement, either as zemindar or under the clause of 
the ijara lease requiring him to show a mofussil jama of 
Rs, 35,000, still this suit would not lie ; that, in this view, the 
pottali sought to be set aside was a nullity, that it had not yet 
been set up against the plaintiff, and that he had been in no way 
■aiijured by'it, ' ■ ■ , 

With regard to the question of injury, there is no finding in 
this case that the plaintiff has as yet suffered any actual injury 
for which he could have claimed compensation in the way of 
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1876 tlfimages* But we entirely tiisseut frojii the argument on the 

KA^^iaciMncEpart of the minor defendant, that the making of this pottah 

ivooNDoo t)eiiefieial to the plaintiff, or that it was executed with tiie 

EuG^noo^Nmr should be SO. It is admitted now that the 

Nauain Raiah could not, at the end of the six months, show a rental of 
Mull'd. ^ ^ . ' 

Rs. 35,000. By granting pottahs to the tenants, similar to the 
one in this case, he tried to raise the rental to the required 
amount, hoping thereby to escape the penalties which he 
incurred under tiie ijara lease. There can be little doubt that he 
prevailed upon the tenants to accept this advaime on the old 
rents by offering them some kind of advantageous provision iu 
the pottah granted. In the present case, the advantage held 
out to the tenant was that ids rent should not be increased 
during the term. We think the assertion contained iu the pottah 
that it was granted for the purpose of effecting a mtihahulh 
was a mere pretence and rather a shallow one. We think this is 
wliat is meant by collusion in the plaint, and tluit to that extent 
it is (as found by the Munsif) established by the evidence. 

It also seems to be clear that, although the right to make 
settlements with the tenants after ijara term commenced is not 
now asserted on behalf of the minor defendant, the plaintiff, 
upon coming to know that pottahs had been granted after 
tliat time, had a right to treat such a proceediiig as a 
violation of his rights under the ijara, which, in my opinion, 
in fact it was. On the other hand, it was never expressly 
admitted in this case that this pottali was a nullity, until the 
close of that argument in this Court, It was iu the first 
instance submitted to the Court to wdjether it was or was 
not a valid document. Subsequently this attitude was departed 
from, and the validity of the pottah was strenuously asserted 
and maintained. The grounds upon which its validity was 
maintained have now been overruled. 

Nor, as far as the minor was concerned, was any objeclion 
raised in the first Court to the suit being tried. On the con- 
trary, Mr. Harrisomsaid, “ if the pottahs granted to the ryot and 
jote moiululs be held by the Court as contrary to the conditions 
of the ijara pottah, and be on that account set aside, I have no 
objection thereto. But the ijara pottah, which has been 
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granted to tlie pluintifF, is not an ordinary ticca ijara pottalij 
and it is^ tlierefore, difficult to give a reasonable interpretation L 
to it. therefore^ pray tliat the Court will be pleased to take 
into its consideration the undermentioned facts^ in ascertaining n 
what interpretation it is necessary to give to the plaintiff’s ijara 
pottah^ in order to pass a judgment on the potiahs granted to 
tiie ryots and jote monduls.” In all probability Mr. Harrison 
thought it convenient for the minor that the question should be 
once for all determined. 

It is also admitted that a very large number of pottahs have 
been granted under circumstances similar to the }>resent, the 
validity of all of which is in dispute and must be determined 
is some way or other. It is certainly desirable that the }>ower 
of the Eajuh to grant these pottahs should be discussed and 
determined before the plaintiff takes j)r()ceedings against the 
tenants. There is every probability that^ when this point is 
jSually decided in one case^ it will not be again litigated. 

We advert to these circumstances to show tiiat there are 
reasons why it is desirable to give in tiiis suit a decree wdiich 
will declare the rights of the plaintiff and the minor defendant 
respect! vely, and why it w’ould be a hardship now to hold that 
the suit does not lie. We cannot^ of course^ give a decree^ 
however desirable it may be iu this particular case^ if the law 
does not permit ns to do so. 

It is now the settled law that, in the Courts of this country, 

a declaratory decree cannot be made, unless there be a rigiit to 
consequential relief capable of being had either in the same Court 
or ill certain cases in some other Court” — 8trhuuthoo Bloothoo 
Vijla Eagooiiadah v, Dorasinga Tevar (1), But in laying down 
this rule, we do not understand it to have been the intention of 
the Privy Council to deny to the Courts of this country the 
power to grant decrees in any case, iu which, independently of 
the provisions contained iu s. 15 of Act VIII of 1859, these 
Courts iiave powder , to grant a decree. It is, therefore, necessary 
to see what that power is. Now, iu tliis Court, tlie power is 
generall}?' the same as that of the Court of Chancery in Eng- 
laud. That was the power of the Supreme Court, and it is 
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(1) 15 B. L. 11., 106. 


464 


TEE INDIAN LAW llEFOFJrS. 


[VOL. L 


1876 


coiitmoed to this Court And I do not think there is any valid 

EamNkkdheb around for holding that tlie Courts of the mofiissil have a 
Koondoo - , . , . 

t\ jiinsaiction in this respect (hrierent irom or less than that or 
E 0 ghooNath this Court At any rate, in tlie absence of all special provision 
MuLLix or authority upon the subject, it %vouhl be difficult to suggest 
any other guide than the practice of the Court of Chancery 
in England, and according to the best information we are able 
to obtain the Court of Chancery in England would in such a 
case as this entertain the suit. The cases In the Privy Council 
also support this view. la the case of Thakoor Deeii 
Tetaarv'if v. Naioah Syed AH Hossain Kkan (I), the plaintiff, 
alleging liimself to be in possession^ obtained a decree to set 
aside a deed executed by a deceased person in favor of the 
defendant. The plaintiff claimed to be the heir of the deceased i 
the defendant, who was in possession, claimed to hold the property 
TuiKler the deed. The Privy Council say tlie plaint prayed 
that the deed might be set aside, which is a prayer for substan- 
tive relief.-' In another recent case, the Privy Council said, 
speaking of the churn of the plaintiff in that suit, his recpii- 
sition of a declaration of a ui&l title, by setting aside the false 
brahmottra title alleged by the defendants, is really no more 
than this, that he should have his title, whatever it was, as a 
zemindar, free from the allegation of the defendants that they 
had some other title. If he had applied to set aside a deed set 
up by the defendants impugning his ordinary title as zemindar, 
then relief might be granted to him by cancelling that deed ; 
but he cannot obtain relief in the shape of merely setting aside 
an assertion, %vhic!i for all that appears may have been merely 
by word of mouth (2). 

In Maharajah Rajundzir Kishwur Sing Bahadoor v. Sheo^ 
pursim Misser (3), the Privy Council dealt with the case of a 
tenant of a portion of a zemindari who set up against the 
zemindar a holding different from that which was his true hold- 
ing, and it seems to be considered that this was an interference 
with the zemindar’s possession for which a suit would lie. Tlieir 

(I) 13 B. L. ll., 427; S. C., L. K, 1 Ind. App., 192. 

(2) Uajdh Nilmoney Singh Deo, v, Kalee Chum BkuUacharJee^ 1 4 B. L. E., 382* 

(3) 10 Moore^s L A., 438. 


VOL. L] 


CALCUTTA SERIES. 


ws 


Lordships say, if f.liis tenure be not interposed between the 
zemindar and tlie cultivators, the ordinary relation between him Rai\iNkki^<ikh: 
and them exists; but if it be interposed, the zemiiular’s general 
proprietary title to the collections is gone, and in lieu of it he RugiVoo Nath 
is simply entitled to some jama from the mesne proprietors. mullIx 

It is obvious, then, that the assertion of sucii a title is a serious 
prejudice to a zemindar, and may materially interfere with the 
suceessful management of his zemindari. Such an interme- 
diate tenure cuts ofFhhe possession, that is the zemiudar^s title 
to the rents and profits immediately derived from the eulti va- 
lors’’ (1). In tile earlier case of Kamala Naichen v. PitchacoMii 
Chctti/ (2), the facts were somewhat similar to the present. 

A zemindar, after granting to the plaintifF a lease cf Ins zemin- 
dari, issued notices to the tenants not to pay the rents to the 
lessee. No other interference with the rights of the lessee 
appears to have ta.ken place, and no actual refusal to pay rent 
appears to have been alleged. The High Court gave a decree, 
declaring that the plaintifF was entitled to specific })erformance of 
the lease and to the possession and enjoyment of the zemindari 
under the terms of the lease. The Privy Council did not 
approve of the declaration as to the specific performance, but 
affirmed the rest of the decree. 

These cases appear to us to justify this Court in making a 
decree in this case. 

The plaintiff has not asked for any injunction, though pro- 
bably lie might have done so, and only asks that tlie pottah 
should be set aside as against him. We think a decree subs- 
tantially to that effect may be made. The decree of the 
knver Appellate Court dismissing the suit will therefore be 
set aside, and, instead thereof, there will be a decree in the follow- 
ing form : — that the pottah of 29tlt Srabiin 1280 granted by the 
Eajah to the defendant No. 1 be as between the plaintiff and the 
defendants in this suit set ■ aside, ' and , tlie plaintiff declared 
entitled to the possession and enjoyment of the zemiudtiri 
under the terms of the ijara lease, of the' I2th ' Falgoon 1279 
the aforesaid pottah notwithstanding. 

Appeal allow ed» 

(I) 10 Moore’s i. A., 449.. ,'10, Moo re’s I. A., 
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Before Sir Richard Garth^ KL, Chief Justice, mid Mr,. Justice Macphei'son, 

THE CORI.VGA OIL COMPxVNY, LIMITED (Defenimnts) -o. 

^ ' , KOEGLER AND OTHERS (FLArNTIFFs). 

Couiract Act (IX of 187’2J, s, 2S — Agreement to ^ refer to A'rhiiraiion-^ 

Suit for Damages for Breach of Contract — Suit for Specif e Perform- 
ance of Contract to refer. 

A contract entered into plaintilis ancl the defendants contained 

a chiiise, that iii case of any dispute the same to be decided by two com* 
potent London brokers*— one to be appointed by the buyers'' and the other 
by the sellers' agents; such brokers’ decision to be final,” but did not 
provide that no action should be brought till such decision was pronoiinced. 
Matter of dispute arising, the defendants refused to appoint an arbitrator. In a 
suit for damages for breach of the contract, held that the contract was not one 
of the nature referred to in s. 28, Act IX of 1872. That section only refers to 
contracts which wholly or partially prohibit the partie.s ahsolntely from having 
retanirse to a Court of Law. The first exception in tliut section applies 
only to a clas.s of contracts where the parties have agreed that no action 
shall he brought, until some tpestion of amount has first been decided by 
the arbitrators. 

Semhle : — A suit will not lie to enforce an agreement to refer to arbitration, 

' even in the case referred to in the first exception to s. 28 oi Act IX of 1872. 

Appeal from a decision of Piiear, J., dated 31st of May 

1875, and a decision of Pontifex., J., dated the 22nd of May 

1876. 

The suit was one for damages for breach of contract. The 
facts are fully set forth in the report of the case bei'ore) Phear^ 
J., in the Court below (1). The case first came on for settlement 
of issuesj, and an isvSiie was raised as to whether the plaint 
disclosed any cause of action, which ^vas decided in favor of 
the plaintiff. Tlie case was then heard before Fontifex, J., 
on the merits, and a decree given for the plaintiffs. The defend- 
ants appealed from both decisions, but the atipeal from the 
latter decision was confined exclusively to the facts of the case, 

(1),L L. E,, l Calc., 42, 
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aiid is therefore omitted from this .rep ort. The ground of appeal 

irom the decision of Phear, J., was “ That such a contract^ 'Ihk Oouinoa 

as is mentioned in Act IX of 1872, s. 28, Exception 1 was 

proved to exist between the plaintiffs and tlie defendant coiiipaiiy Koi/gmciu 

in respect of the subject of this suit, and that the existence of 

such a contract was and is bj" the said Act a bar to this suit.’^ 

Mr, Eva7is and Mr. Blaci^ae for the appellants. 

Mr. Brmistm and Mr, Jachsou for the respondents. 

, 'Mv. Evans contended that the contract was one wdnch 
clearlj^ came within s. 28 of Act IX of 1872, and fulfilleu fdl 
the requirements of Exception I of that section, and therefore 
inasmuch as the present suit was not one for specific per- 
formance of tlie con tract to refer, or for the recovery of the 
amount awarded, the only suits which by the express words 
of the section could be brought iii such a case, the suit was 
barred, By the express words of the Contract Act, the plain- 
1 ills’ proper course was a suit for specific performance of tlie 
agreement to refer. The learned Judge iii the Court below 
holds that to bring an agreement witliin Exception I of s. 28, 
the agreement must exclude the Courts in all res[>ects except 
the matter which is the subject of the award, but it is siibinitted 
this is not so; it amounts to saying that a case cannot come 
luider the saving of Exception I, unless it would but for the 
exception have come under the rule laid down in the original 
section; this contract cannot came under the exception thougii 
wdthiii it, becaiise it does not contain a chuise excluding the 
jurisdiction of the Courts on matters other tha.ii the subject 
referred to arbitration. It is submitted that this contract is 
not only not illegal but is a bar to the present suit. 

Mr. B'rajtson, for the respondent, relied on the judgment of 
the Court below, beginning at p. 50 of the report in I. L, li., 

I Calc. The contract does not come within s. 28, because it 
does not contain a clause that the Courts shall be excluded 
in all matters except what is decided by the arbitrators. The 
contract must come withiu the class of contracts mentioned 
in the rule before the benefit of the exception can be taken; 
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187 G aiulj UDiess it comes strictly within tlic secti'on^, it stujuhl be 
Iield Bot to be witlmi it at all , ' because it would leuwe the 
plaintiffs without any remedy as pointed out i)y Phear^ J. 

Kokgi.ek, If they had . sued for. specific performance it'is difficult to see, 
even if the action were maintainable, liow they could have 
obtained any practical relief* 

Mr. Macrae in reply.: — A decree for specific performance 
of a contract to refer can be enforced (see ss. 200, 326, Act 
VIII of 1859) by proceeding against the defendants for con- 
tempt of the order of the Court, The plaintiffs too might have 
sued for breach of the contract to refer. But the}^ have broughl; 
a suit which the legislature has expressly prohibited. 

The following judgments were delivered 

Gaeth, C. J. — The first poifit which we have to decide is 
that which was argued before Piiear, J., in the Court below, 
and his judgment upon which is reported in the January number 
of the Indian Law Reports, page 47. 

Tlie defendant contends, that the contract upon wl|ich th 
suit is founded is one of the class described in I lie 1st Exception 
of s. 28 of tlie Contract Act, and, consequently, th»at as the 
dispute which has arisen between lain and the plaintiffs rennain 
undecided by arbitration, no suit can be brought upon it, except 
for a specific performance of the agreement to refer. Cei4ainly, 
as Phear, J., very truly observes, the plaintiffs, if this were so 
wu")uld be in an unfortunate position, because the defeiida^M^^^^^ 
has distinctly refused to refer the dispute to arbitration ; and, 
as according to the present law, no suit will lie to compel him 
to refer, the defendant, if he is right in his contention, may 
by his own breach of the contract, deprive the plaintiffs of any 
remedy whatever. Happily for the interests of justice in thsc 
present case, we think it quite clear that Phear, J. is right, 
and that the contract is not one of those described in the 28ih 
section of the Contract Act. 

That section does not ttpply to contracts which merely contain 
a provisionjhr referring disputes to arbitration^ but to those which 
wholly or partially prohibit the parties from having recourse to a 
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Court of Law. for instapce, a contract were to contain a 187G 

stipulation, that no action should be broui^ht ui»oii it, that stipu- TnKCoitrNGA. 

^ ^ Oil Company, 

latiou would, under the first part of s. 28, be void, because it Limiticd 
would restrict botli parties from enforcing their rights under Kokglek. 
the contract in the ordinary legal tribunals ; and so, if a 
contract were to contain a double stipulation, that any dispute 
between the parties should be settled by arbitration, and tliat 
neither party should enforce their rights under it in a Court of 
Law, that would be a valid stipulation^ so far as regards its first 
branch ; viz.^ that all disputes between the parties should he 
referred to arbitration, because that of itself would not have 
the effect of ousting the jurisdiction of the Courts ; but the 
latter branch of the stipulation would be void, because by that 
the jurisdiction of the Court would be necessarily excluded. 

Then the 1st exception in the 28th section applies only to a 
class of contracts where (as in the cases of Scott v. Aveiy (1) 
and Tred.wen v, Holman (2), cited by Phear, J.) the parties 
have agreed that no action shall be brought until some question 
of amount has first been decided by a reference ; as, for in- 
stance, the amount of damage which the assured has sustained 
iu a marine or fire policy. Such an agreement does not exclude 
the jurisdiction of the Courts ; it only stays the plaintiffs’ hand 
till some particular amount of money has been first ascertained 
by reference. 

Now it is clear that in this case the contract does not exclude 
the jurisdiction of the Courts at all ; it merely provides, as 
hundreds of commercial contracts provide, for a reference of 
disputes to arbitration, and it is perfectly clear law that such 
a clause does not oust the jurisdiction of the Courts 

This appeal will, therefore, be dismissed with costs on seal eNo„ 2. 

Maopherson, J. — 1 see no reason to differ from Phear, J., 
in the conclusions he arrived at on the point of law, and I agree 
iu thinking the appeal should be dismissed with costs. 

Appeal dismissed. 

Attorney for the appellants : Mr. Heckle, 

Attorney for the respondents : Mr. Pittar, 

. (1) 5 H. L. C., 811. (2) 8 Jur., N. S., 1080 ; S. 0., 1 H. & 0., 72. 
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Before Mr, Justice Pond fax, 

JOHURRA BIBEE y.SREEGOPAL MIBSER and others. 

Hindu Laio — Mitaltsliara — Widow — Maintenance-— Joint Ancestral Business — 
Debts incurred by Manager of Joint FamMy in trading, 

A joint family property acquired and maintained by the profits of trade 
is subject to ali the liabilities of that trade, 
liumlal Tkahursidas v. Lahnicliand (1) followed. 

This was a suit for a declaration^ that the plaintiff as widow 
of one Monohur Lall was entitleil to maintenance out of the 
rents and profits of a house, Ifo. 13, Roopchand Roy’s Street, in 
Calcutta. For the [>urposes of this re[)ort it may be assumed 
that the said Mouohur Lall, together with his father Luchmee* 
narain and his uncle Hurrynarain, formed a Hindoo joint family 
subject to the Mitakshara law. 

The house in question was acquired by Luchmeenarain, partly 
out of funds received by him from the estate of his father Chotai 
Lall, and partly out of the profits of a business for the sale of 
shawls, silks, and Benares piece-goods, which he carried on with 
money, portions of which were given him by his father, and por- 
tions received by him from his estate. Some time after the 
acquisition of the said house, Mouohur Lall died, leaving the 
plaintiff, his father Liiehmeenaraiii and his uncle Hurrynarain 
surviving him ; and the plaintiff resided in the house until 
tlie year 1866 when Luchmeenarain died and liunwnarain took 
possession of the whole family estate including the house and 
tiie business. Disputes then arose between the plaintiff and 
Hurrynarain, and litigation ensued, but after some negotiation, 
it was agreed that she should continue to reside in the house, 
and that Hurryuaraiu should provide her with maintenance and 
money for the performance of her religious ceremonies, which 
he continued to do until April 1875. On ITtli April 1875, 
Hurrynarain, having failed iu the business, filed his petition 
in the Insolvent Court, and the whole of his estate and effects 
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became vested in tlie OiScial Assignee. From tluit time tbe 
plaintiff received no maintenance, nor money for religions cere- 
monies. On 5th August 1870, the OfScial Assignee sold the 
house to Sreegopal Misser, who called on the plaintiff to remove 
.from, the, house. , 

In the present suit, which was brought against the Official 
Assignee and Sreegopal, the plaintiff submitted that, as tlie 
widow of Monohur Lall, she was by Hindu law entitled to be 
maintained and supplied with money for religious ceremonies 
out of the property which belonged to the family ; that the 
defendant, Sreegopal Misser, purchased the house with fall 
notice of the plaintiff’s right to maintenance from the rents and 
profits thereof; and alleged that there was property in the 
luinds of the Official Assignee forming part of the estate. She 
prayed that she might be declared entitled to maintenance out 
of the rents and profits of the house ; or that it miglit be de- 
clared that she was, as the widow of Monohur Lall, entitled to 
be maintained and supplied with money for her religious cere- 
monies out of the estate in the hands of the Official Assignee ; 
that the amount of such maintenance might be fixed; and that 
she might be declared entitled to ftave a suitable residence pro- 
vided for her. 

The Official Assignee, in his written statement, stated that 
Hiirrynarain described himself in his petition of insolvency as 
carrying on business in the name of Luchmeenaraia and Hurry- 
narain as merchants, and that the sale and conveyance to Sree- 
gopal Misser was of the right, title, and interest of Hiirrynarain 
as vested in him. He submitted his right and interest in the 
suit to the decision of the Court, 

The defendant, Sreegopal Blisser, stated that he had pur- 
chased the said house and premises, but that he had never 
obtained possession thereof, and had instituted a suit with the 
object of obtaining such possession. 

The case came on for settlement of issues. 

Mr. Branson and Mr. Boimerfee for the plaintiff. 

Mr. Kennedy and Mr. for ihe.'Official Assignee, ^ 

Mr. Evans and Mr. Macgregor for the other defendant ' ■ 
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Mr. Branson. — Uiicler the Mitakshara law, a Hindu widow’s 
charge for maintenance is a charge on the estate of her deceased 
Imshaiul and on every part of it; see Ramchandra Dikskit v. 
Savitribai (I). Tiiia is not so however by the Bengal law, by 
which she only has such charge against one who takes the estate 
with notice of her claim — S, i¥. Bhagahati Dust v» Kauailal 
Mitter (2), Mtissamnt Golab Koomour v. Qo'dector of Benares 
(3), and Khettramani Dasi v. Kaslimath Das (4). The last 
case was one where a widow sued her father-in-law for main- 
tenance, and it was held under the law in Bengal that she was 
not entitled to it ; but it is submitted it would be different by 
Mitakshara law, where the sou is from his birth a co-sharer with 
his father. [Pontifex, J., referred to Girdharee Lall v. 
Kanto Lall (5 ) as to the power of alieiiation of a father as against 
his sons by Mitakshara law. Why should the widow have a 
greater right to complain of alienation than her husband: he 
wouhl be bound by it.] In this case, the plain till alleges it was 
alienated and purchased with notice of her claim. 

As to her right to residence, the case of Manr/nla Behi v. 
Binanath Bose f6) decides that in her favour. [PontiB'KX, J.- — 
That would not be to the exclusion of Hurrynarain; if there were 
only room for him and his family, she would have no right of 
residence in the family, dwelling-house,] In that case, she 
would probably be entitled to maintenance to enable her to 
'reside elsewhere. It is submitted the plaintiff here is at least 
entitled to an inquiry as to her maintenance and residence. 

Mr. Kennedy for the Official Assignee. — In a joint family by 
Mitakshara law, no one has any right to a definite share ; it is a 
kind of corporation. Bight to maintenance is subject to the 
ordinary obligations of the joint family. In tJiis case, the insol- 
vent was carrying on an ancestral family business on behalf of 
the joint family, and if it became indebted, he had a right to 
pledge the credit of the family to pay the debts — Unmlal 

0) 4 Bom. H. 0,, A. C., 73. (4) 2 B. L. R., A. G., 15. 

(2) 8 B. L. R., 225. ' (5) L. E., 1 led. App., 321 ; S. 0., 

(3) 4 Moore’s I A., 246. 14 B. L. 11., 187. 

,-i - '(6):4'B. 72. 
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TJialmrsidas v. Lahnichand (!)• A widow camiot lia^ 
greater right than her husband would have hadj or be 
in a better position than one who on a partition would be 
entitled to a share of the property. Even admitting her right 
to reasonable mainteiiaiice, there is^ by the justifiable conduct of 
the manager of the family, no propei’ty out of which she can be 
maintained^ Her credit to the amount of her claim was pledged 
to carry on the business. If she has such a right, she can come 
in as a creditor and prove her claim in the usual way., 

Mr. Evans for the defendant Sreegopal Misser. — There is no 
cause of action against the purchaser. The plaintiff, as a member 
of the joint family, would be liable for the losses, just as she would 
be entitled to benefit by its gains; her maintenance would increase 
with any increase of the business. If the trading debts of the 
business increase, so that the business fails, she will have no 
claim to maintenance, not at any rate in priority to the debts ; 
she admits that but for this business she would have no mainte- 
nance. If the debts are improperly incurred, the Court might 
say the alienation should not be valid, or the debts should not 
be paid, but not in such a case as this. As to residence, the 
case of 31mgala Debi Dimnatli Bose (2) does not lay down 
that the widow is absolutely, and in all circumstances, entitled to 
reside in the family dwelling-house. 

Mr. Branson in reply.- — The maiutenance of a Hindu widow 
by Mitakshara law would not be liable to variation with the 
increase or decrease of the family business. She is not part of 
the joint family so as to entitle her to any increase. She is 
only entitled to that share which her husband would have had 
a right to on partition: she is to that amount a creditor of the 
estate. Under Mitakshara law, the widow cannot obtain a 
partition when she sees her rights endangered as she can 
by the Bengal law. She is. entitled tomiaintenanoe notwith- 
standing alienatiGn — He era Lull v. Mussamut Kousillah 

(1) 1 Bom. H. a, App., 51, at p. 71. 

(2) 4 B. L. R.. 0. C., 72. 

(3) 2 Agra H, 0., 42.. 
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PoNTiFEX, J. — The plaintiff in this case . is the wide w of 
Monohiir Lall^ who died in the lifetime of his father Luehmee- 
narain Kuppoor Khettry. Luchmeenaraiii left a brother joint 
in estate, Hurrynarain Kuppoor Klsettry, wlio subsequently 
became insolvent. The parties were and are governed by the 
Mitakshara law. 

The plaintiff claims that, as the widow of Moiioluir Lall, slie 
lias a right to be maintained and supplied with money for the 
performance of her religious ceremonies out of the rents and 
profits of the house, 13, Roopchand Roy's Street, in Calcutta 
as property which belonged to the joint family, and that any 
interest which passed to the Official Assignee as representing 
Hurrynarain the surviving member of the joint family passed 
subject to such rights. A great many cases have been cited 
in support of the proposition, that a widow has what is called 
a lien for maintenance on the joint estate and particularly in 
a Mitakshara family. It is not necessary for me to give any 
opinion on the ordinary case, where the siir%dving members 
of a joint family contract to convey without reserving the 
widow’s rights, for in my opinion the present is a special case 
which does not fall within the ordinary rule. Tlie plaintiff, 
in her plaint, admits that the property, out of wlucli she claims 
maintenance, was acquired by her father-in-law partly by money 
supplied to him by his father, and partly out of the profits 
of a business for the sale of shawls, silks, and Benares piece- 
goods which he carried on with moneys, portions of which were 
given to him by his father, and portions received by him frojn 
. his estate. In my opinion, the business established and carried 
on with moneys so derived must be treated as a joint family 
business, and in fact the insolvent was carrying on such business 
at the date of his insolvency as appears by the written state- 
ment of the Official Assignee* 

It was in respect of his debts meurred in such business that 
Hurrynarain was adjudicated insolvent* And it is not alleged 
that any of the debts were incurred improperly, or otherwise 
than in the due course of business. The debts of the family 
business became greater than could be provided for by the 
insolvent or the joint family property, and the insolvent accord- 
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ingly filed his petition. It vseems to me that the law is correctly 
laid down in the case of Ramlal Thakurddas v. Lalmii^ 
€hand{l)y that persons carrying on a family business in the 
profits of which all the members of the family would partici- 
pate must have authority to pledge the joint family property 
and credit for the ordinary purposes of the business. And 
therefore that , debts honestly incurred in carrying on such 
business must override' the rights of all members of the joint 
in property acquired with funds derived from the joint 
business. In other words, it seems to me that those who claim 
to participate in the benefits must also be subject to the liabi- 
lities of the joint business, and by the plaintiff’s own admis- 
sion, the joint family title to tlie house, in respect of which she 
claims, would not liave existed, except for the profits of the 
business.. I had some difficulty at first in seeing how the house 
could vest in the Official Assignee witliout being subject to tlie 
claim of the plaintiff ; but tlie debts being joint business debts 
and as such, debts for wdiich business creditors could have 
attached the property, the whole interest in the property vested 
in my opinion in the Official Assignee ; for the proceedings in 
insolvency are in fact substituted for separate suits by 
creditors. In this case, the property was put up for sale by 
the Official Assignee, subject to the plaintiff’s right (if any) 
to maintenance, and was so conveyed.# The effect of such 
conveyance is, that the purchaser took only such estate as the 
Official Assignee could give, but if the plaintiff liad no right the 
purchaser would take an absolute estate. In my opinion, the 
plaintiff, under the circumstances of this case, lias no right as 
against joint creditors to maintenance or residence, out of or ui 
the house in question, and as the plaint is confined to this parti- 
cular house, there is no case made for any furtlier enquiry. At 
all events the enquiry can’t be made in this suit against the 
present defendants, though there may be a right to an enquiry 
against the Official Assignee separately. I am however of 
o|nnion that the plaintiff has no claim which can be enforced 
against any part of the joint estate, until after payment of the 

(i) 1 Bom. H. C., App., 51, at p. 71. 
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joint trade debts. The Official Assignee must \nive liis cost out 
of the estate of the insolvent, and Mr. Evans’ client must have' 
liis costs from the plaintiff. 

Suit dumissed. 

Attorney for the plaintiff: Baboo Joykisse7i Gang.ooly. 

Attorneys for the Official Assignee: Messrs, Dignam and 
liobinsoii. 

Attorney for the other defendant : Mr. CarapieL 


Before Sir Richard Gartli^ Kt^ Chief Justice, and Mr, Justice 3Iacphei'son, 
SIB CIIUNDER MULLIGK KISSEIS^ DYAL OFADHYA 

AND ANOTHER. 

Small Cause Coiud Act (^IXof 1850), 5. 42 — Poioer to restore Case struck 
off for Default in Appearance, 

A Court of Small Causes, constituted under Act JX of 1850, can, during 
the same day, and at the same sitting of the Court, ea; parte restore 
a cause once struck out under s. 42, though the order for striking oti* 
may have been duly recorded. Iii such a ease, it would be open to the 
defendant to apply to set aside such e,t parte order* and the sufficiency 
of the grounds of the application would be a question for the discretion 
of the Judge, 

The folIo^Ying case was referred to the High Court* under 
s. 7* Act XXVI of 1864, by the first Judge of the Small 
Cause Court* Calcutta. 

On the 8th of February 1876* the plaintiff instituted a suit 
against the defendants in this Court, to recover Es.* 1*000 due 
oil a balance of account for goods sold and delivered* the plain- 
tiff abandoning all excess. The summons was returnable on 
the 15th of February 1876. On the 15th of February 1876* the 
cause was called on in due course and adjourned by me — 
there being no time to hear it on that day— to the 6th of 
March 1876. On the 6th of March 1876* the cause was again 
called on in due course* but as neither the plaintiff nor any 
one on his behalf appeared* I ordered the case to be struck 


TOL. I.j 


CALCUTTA SERIES. 


477 


out^ acting under s. 42 of Act IX of 1850. A few minutes is 7G 
after 1 had so ordered the cause to be struck out, Mr. SiBCinjNDKtft 
C. F. Pittar, who had appeared as the plaintiff’s attorney on 
the first day the cause was called on, made an application Opabhxa. 
to me to restore tlie cause ; and having satisfied me that the 
absence both of the plaintiff and of himself had arisen from 
a reasonable mistake, I ordered the cause to be restored, 
and also ordered a fresh summons to issue, on payment of full 
costs, returnable on the 20th of March 1876. At the time 
Mr. Pittar made his application, the pleader of the defendants 
was not present, and the order for striking out had been 
entered on the record as follows : — Plaintiff absent ; second 
defendant with pleader present; struck off?’ This order had 
been initialed by the clerk, but not signed by me, though, 
it would, in clue course, have been duly authenticated by me 
under s. 81 of Act IX of 1850. On the 20th of March 1876, 
on the cause being called on, and before the plaintiff had 
gone into any evidence, Mr. Arrakiel, who appeared as tlie 
pleader of one of tlie defendants, objected to my right to 
hear the cause, on the ground that, when once a cause has been 
struck out, tlie Court has no power to restore it. 

I am of opinion that the objection is fatal to the plaintiff, 
for though it seems that some Judges of this Court have, on 
several occasions, restored causes previously struck out, other 
Judges again have refused, on the ground that they have no 
power so to do. 

S. 37 of Act IX of 1850 gives this Court power to try 
in a summary wuiy, and give judgment in cases where the 
plaintiff appears and the defendant also appears and answers ; 
and s. 42 of the same Act, wdiich is a repetition of 9 & 

10 Viet., c. 95, s. 79 (County Courts Act, 1846) gives the 
Court power to strike out the cause where the plaintiff shall 
not appear, and also to nonsuit the plaintiff if he shall fail to 
prove his demand, and give judgment for the defendant ; but 
no express power is given to this Court to restore a cause 
when struck out. ^ 

But it has been argued that s. 41 of Act IX of 1850, wdiicli 
gives the Judges of this Court power to make rules for regu- 
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latiog the practice aiul proceedings of the Ch^urt, also gives 
this Court po'^ver in any case not expressly provided for by 
the Act, or by the said rules, to adopt and apply the general 
principles of practice in the Supreme Court, that is to say, the 
High Court, to actions and proceedings in this Court. Furtiier, 
that by s. 110 of the Code of Civil Procedure, the High Court 
has power under that section, even after it has dismissed a suit, 
to issue a fresh summons on the plaint already filed— in other 
words, to restore the case. The Code of Civil Procedure, how- 
ever, with the exception of four sections (whicli do not include 
s. 110), especially extended under the provisions of s. 15 of 
Act XXVI of 1864, is uot applicable to this Court, so that, 
if I were to act under that section, I should in effect be 
extending to the Court a section of a Code wdiich is clearly 
not applicable to it. Under any circumstances, I llduk it a 
question more of procedure than practice, and holding such an 
opinion it is clear that s. 41 of Act IX of 1850 would siot be 
applicable to the present question. 

There is a case, liowever, of Jones v. Joiies (1), in which 
Coleridge,* J., says : — * I do not mean to say but that a 
Judge might alter his judgment on the same day during the 
sitting of the Court, but he can have no authority to alter it 
in his chambers and behind the back of the parties, after tlie 
Court has been broken up.’ But this is a mere dictnm^ and, 
indeed, would hardly apply to this case, where one of the 
parties was absent. I think, therefore, that when once an order 
of such a nature has been made and correctly recorded, tins 
Court has no power to alter such order ew partCy unless autho* 
rized by the A ct so to do. 

‘‘ I have been requested by the plaintiff’s attorney, under s. 7 
of Act XXVI of 1864, to reserve tlie following question for 
the opinion of the High Court : — 

^ Whether a Court of Small Causes, constituted under Act 
IX of 1850, can, during the same day, at the same sitting of 
the Court, ex parie restore a cause once struck out under s. 42 
of the same Act, when the order of striking out has been made 
and correctly recorded.’ 

(1) 5 D. & L,, 628 ; S. C., 1 Cox & Macrae's G. C. Cases, 02, 
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lur. Macrae^ for the plaintiff, contended that even if the Oi^aduya. 
Judge could not, under s, 41, have adopted the portion of the 
Civil Procedure Code, s. 119, under which a case of this kind 
might have been restored in the High Court, the Judge 
might have restored the case under s. 53 of Act IX of 1850, 
by ordering a new trial ; ” there would perhaps be some 
doubt as to whether this section would apply to a case which 
had been dismissed for default, as it might be said no actual 
trial had taken place. There is no express power in the Small 
Cause Court Act to restore cases. In a case under the cor- 
responding section of the County Courts Act (9 & 10 Viet, 
c, 95, s. 89), it was held that the County Court Judge liad a 
discretionary power to grant a new trial, and that a rule of 
practice passed by the Judges, as to the exercise of that 
power, did not interfere with such discretion ; In re Carter 
Smith (1). [Garth, C. J. — There is no doubt that cases are 
frequently restored in the County Courts. Macpherson, J. — 

Was there any default under s. 42 by the plaintiff? it seems 
he did appear on the day the case was struck off.J That 
appears to be so, and, therefore, on a strict construction of the 
section, he might be held to have made no default in appearing. 

The Judge says the case was a proper one to restore, if he had 
the power. [Garth, 0. J.— Would there not be an inherent 
power in the Court to correct a manifest injustice in a case 
like this by restoring the case? (2)] Refers to s. 41, Act IX 
of 1850. The Small Cause Court, like all Courts, would 
have an inherent power to correct mistakes, but it is submitted 
that s. 53 would, on the widest construction that can be given 
to it, apply to any order made by the Judge, and therefore he 
was not debarred from restoring this case. 

No one appeared for the defendant. 

(1) 24 L. J., Q B., 141. 

(2) See Been Dyal Farammmh x. Ham Coomar Chowdhry^ % W. Ih, 284. 
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The opinion of the High Court was delivered by 

Garth^ C. J. — ITe are of opinion that a. Court : of Small 
Causes^ constituted under Act IX of 1850^ can, during the same 
day, and at the same sitting of the Court, ex parte restore a 
cause once struck out under s. 42, though the order for striking 
off may have been duly recorded. 

It is always, of course, open to the defendant in such a case 
to apply to the Court upon sufficient grounds to set aside the 
order ; and the sufficiency of such grounds would in 
each case be a question for the discretion of the J udge* 

The sum of lis. 230, which has been brought into Court by 
the plaintiff in this case, will be refunded to him. 


Attorney for the plaintiff: Mr. Fitiar, 
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SS gl 

sl f for its authority 

on the 24 L 25 Viet., c. 104, and was not inserted in pursuance of 
thatA^; consequently any power which it gives to admit an appeal 
: to the ftivy Council from a decision of the High Court on its Aipel- 
late Side, is not one of the powers which the High Court w by 
^ *• ® * 26 Viet., c. 104,® commanded Z 


; ; 

' 1,4 . , 


•r ^ ,s, i ■'■■ft r.-.K ,'';v5 . f 'V i ■■ i- 
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—1865— XI, ss, 6 & 12— Oiml Courts Jitrisdietion of—3£ofimil Small 
Cause Court Act AJVJZF of 1861, s, 27 — S2^eeial A suit 

for a balance due on account of rents collected from the plaintiftV 
zemindaris by the tlefeiidaiits^ father acting as agent of the plainti tF;^, 
is a suit ia which money is claimed as due on a contract within the 
meaning of s. 6, Act XI of 1865. Where the amount claimed in such 
a suit does not exceed Bs. 500, it is cognizable by a Small Cause Court, 
notwithstanding it may he necessaiy to go into the accounts of both 
parties to determine what is due. Where such a suit for an amount 
under Hs. 500 is entertained by the Civil Court within the local juris- 
diction of a Small^ Cause Court, a special appeal lies to the High Cou^rfc,— . 
s. 27 of Act XXIII of 1861 only apiilying to a suit which is properly 
brought in a Civil Court, because there is no Small Cause Court havino- 
jurisdiction to try it. 

Dyebukee Nenden Sen 'd, Mtohoo Mftty Goofta 
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, 328 


422 


285 


103 
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S. 22 of 24 & 25 Tict,, c, 67^ must be read with ss. 9 and li of 
24 & 25 Viet., c. 104. By the express words of s. 9 all previously 
existing powers were reserved to the High Court, provided the Let- 
ters Patent did not interfere with them, and as to these powers the 
Governor- General in Council is expressly empowered to legislate. Even 
if, therefore, the power to admit an appeal to the Privy Council were 
conferred by the Letters Patent, under the authority of 24 &> 25 Viet., 
c. 104, it was, not being a new power, subject to the legislative control 
of the Governor-General in Council. 

The ratio decidendi in The Queen v. Meares dissented from. 

Where there were two concurrent decisions on facts, an axoplication to 
appeal to the Privy Council was refused, the right of appeal from a 
decision of the High Court on its Appellate Side, simply on the ground 
that the subject-matter of the suit was above Ps. 10,000, having been 


taken away by Act VI of 1874, s. 5. 

In the matter 03 ? THE PETITION OF PeDA HOSSEIN . . . ^31 

ACT— 1874--VI, ss. 11, 14, & 15 

See Appeal to Pjjivy Council. 

1875— IX.. \ ... . ..■■"v.^388: 

See Majority Act. 

X. See High Courts’ Criminal Procedure Act. 

^ ■■ . '■ ' . . . ' ' ^ 

See Probate, Grant of. 

ACTION FOP TEOVEE 2S6 

See Husbanb and Wife. 

acts done in exercise of sovereign powers ... 11 

See Right of Suit. 

ADMISSIBILITY IN EVIDENCE OF CONFESSION . . . . 207 

See Evidence Act, ss. 25, 26, and 167, 


ADOPTION, SUIT TO SET ASim-Iifxnt Marria^e----Presnmption as 
to Age — Power of Minor to ghe ^permission to adont — Megs, X of 1798, 

5. 33, and XX TI of 1793, s, 2 — Minor under Court of Wards — Onus 
Prohandi — Estoppel The foundation for infant-marriages among 
Hindus is the reliarious obligation which is supiposed to lie on parejitis to 
provide for a daughter, so soon as she is maiura Di>o, a husband capable 
of procreating children 5 the custom being that, when that period 
arrives, the infant wife permanently quits her father’s house, to which 
she had returned after the celebration of the marriage ceremony, for 
that of her husband. The presumption, therefore, is, that the hnshand, 
when called upon to receive his wife for permanent cohabitation, lias 
attained the full age of adolescence and also the age which the law fixes 
as that of discretion. 

According to the Hindu law prevalent in Bengal, a lad of the age 
of fifteen is regarded as having attained the age of discretion, and as 
competent to adopt, or to give authority to adopt, a son, 

Semhle. — The operation of s. 33, Beg, X of 1793, which, read together 
with s. 2, Reg. XXVI of 1793, prohibits a landholder under the age of 
eighteen from inaking on adoption without the consent of the Court of 
Wards, is conlined to persons who are under the guardianship of the 

A 

Queere , whether a decree in favour of the adoption passed in a suit by 
a reversimer to set aside an adaption is binding on any reversioner 
except th 2 jdaintiff ; and whether a decision in such a suit adverse to the 
adoption would bind the adopted son as between himself and any other 
than the plaintiff. 

JOM30NA DASBIA U. BAlttSOOiSTDAEI DASSYA ' .• 289; 



GIHIEAL mmx, 


ADVOCATE- GENERAL, CASE CERTIFIED BY 

See Evidence Act, ss, 25, 26, and 167. 

AGE OF HINDUS, PRESUMPTION AS TO 

See AdOPTIOJT, SuXT TO SET ASIDE. 

MAJORITY. See Majtobity. 

AGREEMENT TO REFER TO ARBITRATION ..... 
See Cois^TKACT Act, s. 28. 

, REVOCATION OF • 

See Co^"TI^ACT Act, s. 28. 

^ UNCONSCIONABLE ....... 

See Majoeitt, Age oe. 

APPEAL — Act XXVII of 1S60 — Deposit of Secnritif ly Terson entitled to 
a Certificate,'] No appeal lies under Act XXVIi of 18G0 on a quei^tion 
of the deposit of security by a person who has been declared entitled to 
a certificate under the Act. 

Monmohistee Dassee V. Khettee Gopaud Bey 

Letters Latent, 1865, cl. 15 — Act VI of 1874 — Order granting 

Appeal io Frhg Council.] Under cl. 15 of the Letters Patent no 
appeal lies to the Iligli Coart 'from an order of the Judge in the Privy 
Council Bepartment, granting a certificate that a case is a fit case for 
appeal to Her Majesty in Comicil. 

Mowla Bdksh V, Kisiien Peetab Sahi ..... 

2eg, nil of 1819, s. 6-24 & 25 HcA, o. 104, s. 15.] There is 

no appeal from an order made by the Civil Court under s. 6 of Regu- 
lation VIII of 1819. 

JPer Hiech, J. — A party who has preferred an appeal to the High 
Court when the law gave him no right of appeal is not entitled upon 
the hearing to ash the Court to treat it as an application for the exercise 
of its extraordinary jurisdiction under s. 15 of 24 & 25 Viet. c. 104. 

. Is THE MATTER OF THE PETITION OF SOOEJA KaST ACIIAUS 

Chowbby 

AGAINST ASSESSMENT . 

See Beng. Act III of 1864, s. 33. 

, ARREST PENDING 

See Ceiminad PEocEDtrEE Code, s. 272. 

— — TO PRIVY COUNCIL — dismissal of Appeal for Default in 
Deposit of Bemritg mid in transcribing Record — Act VI of 1874, ss. 11, 
14, k 15.] On an application to stay proceedings in an appeal to the 
Privy Council, which had been presented on 2iid July 1874 from a deci- 
sion of the High Court on its Original Side, it appeared that no deposit 
had been made by the appellant to defray the costs of transcribing, &c., 
as provided by s. 11, Act VI of 1874 ^ that no steps had been taken to 

, prosecute the appeal ; and that no security had been deposited for the 
costs of the respondent sinc-e the petition of appeal was presented . llie 
Court granted a rule calUng on the appellant to show cause why the 
proceedings on appeal should not bo stayed, and on his not appearing to 
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of law for the consideration of the Pull Bench, and the answer of the 
Pull Bench is not framed as a decree or as an interlocutory order, and 
an appeal is brou^riit to Her Majesty in Council, it is open to the 
respondent, without a cross-appeal, to object to the correctness of the 
answ’er given by the Pull Beindi on the question of law referred. 

PHOOnUAS KoONWUE V. LaLLA JoaESHTTB Sahoy .... 226 

APBITRATION, AGREEMENT TO REPER TO .... 42, 4GG 
COKTEACT ACT^ S, 28. 

ARREARS OF MAI.STENANCE. 133 

JSee Hi^fDTT Widow. 

ARREST, PENDIJ?G APPEAL 281 

See Ceimixal Peoceduke Code, s. 272. 

PaiVILEGE PROM .78 

See Small Gadse Couet, Calcutta, Constitutioet of. 


ASSESSMENT, APPEAL AGAINST 403 

See Bewg. Act III of 1864, s. 33. 

ATTACHMENT OP PROPERTY MOPUSSIL 403 


See Receivee, Peopekty ik hands of. 

ATTESTATION. See Will, Attestation op. 

AUCTION- PURCHASER 878 

See Resumption, Suit foe, 

AVOIDANCE OF CONTRACT 330 

See Duhess. 

BENGAL ACT III op 1864, s, 33 — Municipal Commissioners — Appeal 
against Assessment — Jurisdiction of Cinil Cotirt.~\ A suit to set usiihs 
an order made on an appeal under s. 33 of Beng. Act III of 1864 to the 
Municipal Commissioners against a rate assessment, and to rcdnce the 
tax levied by them under that Act, on the ground that they have tried 
the appeal in an improper way, and have exceeded their powers and acted 
contrary to the provisions of the Act, cannot be maintained in the Civil 
Courts. The decision of the Commissioners in such an appeal io abso- 
lutelyfinal. 

Manessub Dass -u. The Collectob and Municipal Coaimissionees 
OF Chapea 409 

— VIII OF 1869, s. 27 — Limitation — Suit for ^Possession with 

Mesne Profits — Defendants— Title.'] A*smt for x>ossession of certain lands 
^^by establishing the plaintitf^s howla right, and for mesne proiits, 
brought against a shareholder of the talook in which th e lands are sit- 
uated, a former talookdar, and certain ryots who paid rent to the first 
defendant, is not a suit to recover the occupancy of the laud from which 
the plaintiff has been illegally ejected by the person entitled to receive 
the rent, within the meaning of s. 27 of Beng. Act VIII of 1869, and is 
not governed by the limitation provided by that section. 

Khajah Ashanoollae Ramdhonb Bhuttaohaejee ... 325 

— , s, 98 — Suit for value of Crops — JJistramt— 

Jurisdiction—Small Cause Court.] The plaintiif made a complaint to 
the Magistrate against the defendant, his landlord, for forcibly carrying 
away his crops; whereupon the defendant was tried, convicted of thefc, 
and punished. The plaintiff then instituted a suit against the defendant 
in the Munsif s Court, apparently under s. 95 of Beng. Act VIII of 
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1869, and obtained a decree declaring tlie distraint to be illegal, and 
directing tlie crops to be given up to liim. The defendant ottered to 
give up a soialler quantity than was mentioned in the decree. T)ie plain- 
tiff refused to take the same, and brought a suit in tlie Small Caiifse 
Court to recover the ^nilue of the quantity he hud claimed before the 
Munsif and something additionah JSeld, that the Small Cause Ctnirt 
had no jurisdiction, and that the suit ought to have been brought under 
s. 9S of Beng. Act VII of 1S69. 

Hydee Ali IK Japae Am . 


183 


BETEOTHAL, CEEEMONIES OF « 74 

See Act VIII OP 1859, ss. 92 astd 93. 

BILLS OF EXCHAISTGE ACT (V OP 1866)— oa Fromissory^ Note 
patfaUehy Instalments Where.a promissory note is payable by instal- 
ments, and contains afitipulation that, on default in p;iyineiit the first 
instalment, the whole amount is to became due, a suit to recover tiie 
whole amount on default made in payment of the first instalment can- 
not be brought under Act V of 1866. i 

EEMPEY '0. SniLLIp-GPOKD 130 

BREACH OF CONTRACT, ACTION FOR 264 

See Damages, Measuee op. 

SUIT FOR DAMAGES FOE . . » . 466 

Cokteact Act, s, 28. 

BROTHERS OF WHOLE BLOOD AND OF THE HALF BLOOD . . 27 

See Hindtf Law. 

CASE CERTIFIED BY ADVOCATE-GENERAL 207 

See Evii>E 2 ?ge Act, ss. 25,26, & 167. 

STRUCK OFF FOR DEFAULT IN APPEARANCE, POWER TO 

RESTORE . ,476 : 

See Small Cause Coubt Act. 

transferred TO HIGH COURT 354 : 

See High Couets’ Ceiminal Pboceduee Code, s. 147. 

CAUSE OF ACTION . 144 " 

Bee Res judicata. 

CEREMONIES OF BETROTHAL 

See Act VIII op 1859, SS. 92 AjtD 93. 

CERTIFICATE, DEPOSIT OF SECURITY BY PERSON ENTITLED 

•io 

See Appbai,. 

CEAE0E, UNDER ss. 292 ato 294, PENAL CODE . . . .856 

■ ^ , See High Coubts’ Cbimihal Pbocbduik Com, s. 147, 

— w,tAGUENESSOP .450 

’? , I , ^ " See Cbimihal Pbocbdubb Cod®, s, 471, 

’.CpABtTA^M ^ Fetfmmumel] The doc- 

; ^ , tJfib# pi cyjpw m applied to eharitiea Teste on the view that charity in 
, the ahst act is the substance of the gift, and the particular disposition 
the wo A, eo thatu In lh€^ eye of the Court* the gift, aotwithefeandlDg 
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the particular disposition may not be capable of execution, subsists as a 
legacy wbicli never failsand cannot lapse. 

It cannot be laid down as a general principle that the eypre$ 
doctrine is displaced where the residuary bequest is to a charity^ or 
that among charities there is anything analogous to the benefit of 
survivorship, since cases may easily be supposed where the chantabia 
object of the residuary clause is so limited in its scope, or requires 
so small an amount to satisfy it, that it would be absurd to allow a 
large fund bequeathed to a particular charity to fall into it. 

On the failure of a specific charitable bequest. Jurisdiction arises 
to act on the cypres doctrine, whether the residue be given in 
charity or not, unless upon the construction of the null a direction 
can be implied that the bequest if it falls should go to the residue. 

In applying the cypres doctrine, regard may be had to the other 
objects of the testator's bounty, but primary consiclerntion is to bo 
given to the gift which has failed, and to a search for objects akin 
to it. The character of a charity as being for the relief of misery 
in a particular locality may guide the Court in framing a cypres 
scheme to benefit that locality. 

Unless the cypres scheme framed by the lower Court be plainly 
wrong, a Court of Appeal should not interfere with it. 

The Mayor oe Ltoks The Ahvocate- General o? Bengal 30S 


CIVIL COURTS, JURISDICTION OF 123,409, 456 

See Act XI OE 1865, ss. 6 & 12. See Bengal Act III 
OE 1864, s. 38. See Declaratory Decree. 

COLLATERAL CONTRACT 264 

See Damages, Measure oe. 

COMMON LAW PROCEDURE ACT OF 1854. 42 

See Contract Act, s. 28. 

CONFESSION, ADMISSIBILITT OF, IN EVIDENCE .... 207 

See Evidence Act, ss. 25, 26, & 16^?. 

CONSEQUENTIAL RELIEF 466 

See Declaratory Decree. 

CONTRACT - . . 92 


Bee Hindu Law. 

act {Act IX of 1872), s. 28, Mxcepiion 1---Ayreement 

to refer to ArMfratmt, Revocation of— Common Law Procedure Aci 
of 1854 (17 4* 18 Viet,, c. 125)— 9 Sf‘ 10 Will. Ill, c, 15—3 4^ 4 
Will, IV, e, 42 — Specific Performance of Agreement to refer Sait 
for damages for Breach of Agreement to refer,'] A contract entered 
into by the plaintiffs with the defendants contained a clause pro« 
viding, in case of any dispute, for a reference to two arbitrators in 
England, one to be ajppointed by each of the contracting parties, 
whose decision in the matter was to be final. The contract con- 
tained no provision for making the submission to arbitration a rule 
of Court, so that 9 & 10 Will. Ill, c. 15, and 3 & 4 VVill. IV, c. 42, 
s. 39, did not apply. Matter of dispute arising, the defend anrs 
refused to appoint an arbitrator, and an award was made by arbitia- 
tors appointed by the plaintiffs. Previous to the making of the 
award the plaintiffs, under the provisions of the Cominoa Law 
Procedure Act, 1854, had the submission to arbitration made a rule 
of the Court of Common Pleas. In a suit in which the plamtiffa’ 
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Claim was for damages awarded by the arbitrators^ nn/l t 

the plaintiffs_ Su re.peet of the breaeniThe con“tt 

award w.as invalid. The mating the snbmitinT, 

has not the effect of denriving a party of his^ rie-ht tn ° 1 

any time before the award, the anffiy of arbftrLt 

bas ajipOHited : stil3 less could if ^ ^’bcim li 

from declining toVppoinTar'ibifrator pi-event hin 

IX^f 187'°’ ‘a?, “f S' 28, Ac- 

eootion, the jurittn of SrS ev?T^^ 

-pee. except the matter which is the ^tllV^hll^^itl^itf ^ 

an'fJaTt S'g :rlf 

tion find are not illegal. are witiim that excep- 

s ■»«»>» 
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Semite , — When the Court is of opinion that the plaintiff is not 
entitled to any substantial damages, it is not hound to award him 
nominal damages. 


Futeeil Paeooee V , Mohejtdeb Nath Mozoomdae 


COITKT-FEF.S ACT (VII oe 1870), ScH. I., Cns. 11 & n^Prohate Duhj, 
lIjxem 2 )Uon f rom — Interest in partnership Iroperf^,'] Tlie t{?Btator, a 


member of the tirms of G, A, ^ Co., of Calcutta, and 0. G. if Co,, of 
Liverpool, died in England, leaving a will, of wliieh he appointed G in 
England and 0 in Calcutta his executors. As a. partner in the Calcutta 
firm, the testator was entitled to a share in an indigo concern, and in 
certain immoveahlc property in Calcutta, and his share in these })roper". 
ties was, on Ids death, estimated, and the moncy-valne thereof paid to 
his estate by the firm in Liverpool, and probate duty had been, paid 
thereon by & in obtaining probate of the will in England. Shortly after 
the testator's death, the indigo concern was contracted to be stdd, and 
the testator^s name appearing on the title-deeds as one of the owners, O 
applied for probate of the will, to enable him to jjoin in the conveyance 
and in any future sale of the other innnoveable property. An unlimited 
grant of probate wnis made to 0, wLo claimed exemption from probate 
duty in respect of the properties, on the grounds (fs) that duty had 
already been paid in England on the testator's share in them, and (b) 
that there was no amount oi* value in respect of which probate was to be 
granted in India. Meld on a case referred by the taxing officer that O 
was not entitled, in obtaining- probate, to exemption from tlm probate 
duty payable under Sch. I., cl. 12 of the Court-fees Act, in respect of 
the properties. 

Ih the Goods oe Gladstone 


COTJET OF WAEDS, MINOR UNDER . 

See Adoption, Shit to set aside. 


. 289 


CRIMINAL PROCEDURE CODE (Act X op 1872), s. Bi—Poiver af Judge 
acting in Mnglish Department.} An appdicatioii for the transfer of a 
case under s. 64 of the Criminal Procedure Code should be made, not by 
Letter to the English Department of the High Court, but before the 
Court ill its judicial capacity, and should be supported by affidavits or 
affirmation in the usual way. 

The Queen v. Zuhihuddin , . . . . , • 


— " V — ^ — — — -- — , s, 2-^ Arrest pending 

Appeal."] In an appeal under s. 272 of Act X of 1872, the High Court 
has power to order the accused to be arrested pending the appeal. 

The Queen v, Gohin Tewabi ....... 281 


ss. 294, 295, 296, & 297— 

Order of Discharge under s, 215 — Meviiml of Proceedings,] An order 
of a District Magistrate, directing the revival of certain criminal pro- 
ceedings against the petitioners who had been discharged under s. 215 of 
the Criminal Proceduim Code by a Subordinate Magistrate after evidence 
had been gone into, quashed as illegal and ultra nires. 

As the case was one cf improper discharge, and came before the 
Magistrate under s. 295 of the Criminal Procedure Code, the proper and 
only course for him was to report it for orders to the High Court, wnich, 
if of opinion that the accused were improperly discharged, might, under 
s, 297, have directed a retrial. 


The case of Sidga bin Satya differed from. 

In the matteb oe the Petition oe Mohesh Mistbeb and 
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CRIMINAL PROCBBIJEE COm (Act X ov 1872), m>--Aei XJT/Il 
of 1861, s, 16 — Oi'der sending Case to Magistmte for enquiring into 
Offence of giving False Boidenee — Freliminarg Fnquirg — Vagueness of 
Charge.] Although s. 16 of Act XX lit of 3861 gives Civil Courts 
powers similar to those conferred on Civil and Criminal Courts alike bj 
s. 471 of the Criminal Procedure Cone, the whole law ns to the procedure 
in cases within those sections is now embodied in s, 471 of the Criminal 
procedure Code. 

Ill a suit brought to recover possession of certain property, the Judge 
decided one of the issues raised in the plaiutift!''s favour, but cm the 
important issue as to whether the plaintiff ever hud possession, lie found 
for the defendant. The plaintiff was not examined, hut m\ the issue a,s 
to possession he culled two witnesses. ’I'he Judge disbelieved their state- 
ments, and considering that the plaintiff had failed to prove his ease, he 
gave judgment for the defendant without requiring him to give evidence 
on that issue. In the concluding paragraph of his judgment, the Judge 
directed the depositions of the two witnesses abo\e referred to, together 
with the English memoranda of their evidence, to be sent to the Magis- 
trate, with a view to bis enquiring whether or not they }iad voluntarily 
given false evidence in a judicial proceeding; and he further directed 
the Magistrate to enquire whether or not the plaintiff had abetted the 
offence of giving false evidence, on the ground that as the witnesses 
were the phdntiff ’s servants he must personally have influenced tnem, 
and also to enquire whether the plaint which the plaintiff had attested 
contained averments which he knew to be false. On a motion to quash 
this order, held, that, under s. 471 of the Criminal Procedure Code, the 
Jgdge has no power to send a case to a Magistrate except when, after 
having made such preliminary enquiry as may be necessary, he is of 
opinion that there is sufficient ground (i.e,, ground of a nature higher 
than mere surmise or suspicion) for directing judicial enquiry into tho 
matter of a specific charge, and that the Judge is bound to indicate the 
particular statements or averments in respect of which Im considers that 
there is ground for a charge into which the Magistrate ought to enquire, 
and that the order was bad because the Judge had innde no preliminary 
enquiry and because it was too vague and general in its cliaractf^r. 

The Queen ik Baijoo Lall. In the katteh of the Petition 
OE IJaijoo Lall . * 


CHOPS, SUIT FOB VALUE OF . , . 

See Beng. Act VIII oi 1869, s. 98, 


CIPBES PERFOBMANCB 

See Chaeitable Gift. 


DAMAGES FOB BREACH OF AGREEMENT TO REFER TO ARBI- 

TBATlpN, SUIT FOB 

See Conteact Act, s. 28. 


CONTRACT, SUIT FOR 

See CoNTEAOT Act, s. 28. 


MEASURE Of^deiton for Breach of Contrmi’^CoUafeml 
Contract] The defendant entered into a contract with the plaintiffs to 
purchase from them a quantity of gunny bags, of which the defeutiant 
was to take delivery at certain stated times. On failure by the de£*»n<b 
ant to take delivery, the plaintiffs brought a suit for breach of the 
contract, estimating the damages at the difference between the contract 
. 'price and the market prices on the days' when the defendant ought fc«> 




I 




GENEJBAt INDEX. 


have taken delivery. It was proved that the plaintiffs never bad ibe 
j^oods in their possession, but that they could have obtained them under 
a contract they had with a third person, and it was found tliat the 
plaintiffs were ready and willing to deliver them at the time contraciecl 
for. The Lower Court held that the measure of damages was the differ- 
ence between the contract price of the bags and the amount which it cost 
the plaintiffs under their collateral contract to procure and deliver them. 

Helkj re\'ersing the decision of the Coart below, that the proper measure 
of damages was the difference between the contract price and the nuirkefc 
prices at the dates o* failure by the defendant to take delivery. 

COHEH V. Cassim Naka 2ff4 

DAMAGES, NOMmAL OR SIIBSTANTIAL . . . .. . , 385 

Bee Costs. 

SUIT FOR — Joint Undivided JProprieiors- — Revenue Bale — Aef 

XI of 1859,5.40.] No suit for damages as between joint owners of • 
undivided estates will lie, in consequence of the sale of the whole estate 
through the default of one or more of such owners in paying their shares 
of the Government revenue. 

LaLLAH RAMESSHUE DoYAL SlJS-GfH Lailah Bisbeh Doyal . 406 

DATE OF PUBLICATION OP NOTICE 175 

jSfee Sale FOE Are KABS OE Rent. 

DEATH OP GRANTEE WITHOUT HEIRS 391 

ISTEMBAEX Moexteeaei Tenitee. 

DEBTS INCURRED BY MANAGER OP JOINT FAMILY IN TRADING 470 
See Hinbtj Law. 

DECLARATORY Dm'R^^—Oonseqi&enUal ReUef--Aci mioflSBd, 15 
— Jurisdieiion of Civil CoiirtsJ] A granted a lease of his entire proper- 
ty to the plaintiff for a term of years, with power to enhance the rents 
and make settlements. Immediately after A executed a pottuh in favour 
of B, covering a portion of the same estate, whereby B's rent was to 
remain unchanged for a period conterminous with the plaintiff’s lease. 

In a suit by the plaintiff against ^ and .d’s representative to have the 
pottah set aside, it wuis objected that, inasmuch as the deed bad not been 
as yet set up against the plaintiff, nor any injury shown to have been 
occasioned to him thereby, he had no cause of action : Jwld^ that the suit 
was maintamahle. 

In laying down the rule that a declaratory decree cannot be made, 
unless there be a right to consequential relief/' tlie Privy Council did 
not intend to deny to the Courts of this country the power to grant 
decrees in any case in which, independently of the provisions of Act 
VIII of 1859, s 16, they had the power to grunt a deci ee. This power 
is generally the same as that of the Court of Chancery in England. 

Ram Needheb Koohboo «. Rajah Eitghoo Nath Naeaxist 
M tTLLO 456 




DECREE, EXECUTION OF .... . 

Bee Heceivee, Pe,ofebty ik the Hakbs of. 

IN SUIT AGAINST WIDOW . 

Bee Hihbu Law. 
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BEBp OF TRUST WITH POWER OF SAEE OP LAND Cf MOPUS- 

SIIj , . , , .■•'■■■■■■■■■■■■ 


See JiTRTSDiCTi03;r. 

DEFAULT IJT APPEARANCE, POWER TO RESTORE CASE STRUCK 

OF3? FOBi . » , , , ,■ 

Small Calse Cottei?. Act. V * * 

DEPOSIT OF SECUKITT, DISMISSAL OF APPEAL FOB DEFAULT 
IN . * , . . ■ ' ■ 

See Appeal to Peity Cofycil, 

BP PERSON ENTITLED TO CERTIPI- 


Page. 

2m 


476 


143 


CATE 


See Appeal. 


DEPUTY COMMISSIONE-I OF POLICE IH CALCUTTA 
See Etideyce Act, ss. 25, 26 & 167. 

DISABILITY UNDER ss. 11 & 12, ACT XIY OF 1850 
/See Limitatiox. 

DISCHARGE OS' ACCUSED . . . _ 

^ See Crimixal Procblxjee Cobe, ss. 204 *^97 

DISCONTINUANCE OF CUSTOAI 

See Family Custom. * * * * * 

appeal FOE DEFAULT IN DEPOSIT OP SECU- 

See Appeal to Privy CoubOil. 

DISTRAINT ‘ , 

feBEXo. Act ?IIIorl869, s. 98.* * " * * ' 

DOCUMEN'TS, INSPECTION OF . . . . 

See Practice. 

DOMICILE, MARRIAGE IN INDIA OP PERSONS WITH ENGLISH 

See SuCGESSiox Act, ss. 4 & 44, 

mmSS-Irn^monmenf-JvoidaMe cf Confraef] An a-ont emplovod by 
the plHintifr to purchase timber for lum in the Siiimcse territory wj 
impnsonod by an officer of the Siamese Government, on a charge brra.dit 
against him by the itefeudant of stealing timber. In order to obtain his 
release he contracted to pnrchass from tlie defendant, for tiie phiintitr 
as timber n^ich be was charged with stealing, at a oriee much bevo j 

“ “• “• « 

regular process of a Court of competent jiirisdiction, wliere no undue 
^lv«Btage IS taken of the situation of the party making the agreement 
frTd Wh^ there 13 no settled system of law or procedure 

and ythare the Judge IS invested with arbitrary powers, imprisonniPn? 
may in itself amount to duress such as wdll avoid a contract entered into 
by the prisoner with a view of obtaining release ' 

■ MOUX# hSHOAY ATT Ko ByAW , 

MMmMWr ’^ jPreseHpmn -^ (fx 0/1871) i 971 

. In a suit for declavation of the plaintiff’s rigH of way over a taiic Ldin'i 

, ■ from a public road toa door in the plaintiff’s house, which lane the itS 
ant, who resided at the end of the lane, had. obstructed so as to m evenf 
? ^°7if appeared that the house in respect of which 

, . I^eeassment was claimed belonged in 1856 to one ifCiduriL the t 

of whose occupation there was user of the right of way over the Une to 


. 127 
. 207 
. 226 
. 283 
186 

142 
183 
178 
412* 
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the door^ until he had the door bricked up. In April 18G5 the honse was 
sold by SQ 3 and in June 1867 wsis conveyed by the purchaser to the 
plaintiff. From the blocking up of the door until the plaintiff’s pur- 
chase no user was proved. The suit was brought in June 1875, 
about a month after the erection hy the defendant of the obstruc- 
tion complained of. Meld, both in the Court below and on appeal, 
that the owner of the dominant tenement having, with the inten- 
tion of preventing the use of the way, created an obstruction of 
a permanent nature which rendered such use impossihle, the way 
could not be said, during the continuance of such obstruction, 
to have ‘‘been, openly enjoined witliin the meaning of s. 27 of 
Act IX of 1871, and that, accordingly, though there had been no 
interruption within the meaning of that section, a right to the way 
had not been established under the Act. 

8HAM C-HUltN AXinDX V. TAEIKEY ChUEN IhmBJEE . . . 422 

ENGLISH DEPARTMENT OF HIGH COUiiT, POWER OF 

JUDGE ACTING IN 21J) 

Bee CmumA-L Pkoceditek Coi»e, s. G4. 

ERROR IN LAW 184 

Bee Review. 


ESCHEAT 


Bee ISTEMBAEI Moeuebabi Tek-uee. 


estoppel 

Bee Adoptioit, Suit to set aside, 

EYIDENCE ACT (I of 1872), ss. 25, 26, & IQI—AdmissililUy hi Mvh 
dence of Confession — Police Officer also a Magistrate — Deputy 

Commissioner of Police in Calcutta — Letters Patent, 1865, s. 26 — 
Case certified hy Adwcaie^Q-eneral^ The prisoner, on his arrest, 
made a statement in the nature of a confession, which w^‘ls reduced 
into writing hy one of the inspectors in whose custody the prisoner 
w'as, and subsequently signed and acknowledged ])y the prisoner in 
the presence of the Deputy Commissioner of Police at the Police 
office, the Deputy Commissioner receiving and attesting the state- 
ment in his capacity of Magistrate and Justice of the Peace. Afc 
the trial of the prisoner at the Criminal Sessions uf the High Court, 
this stafccinent was tendered in evidence against him, and admitted 
by the Judge, who overruled an objection on beluiif of tlu? prisoner, 
that under s. 25 of the Evidence Act it was inadmissible. On a 
case certified by the Advocate-General under cl. 26 of the Letters 
Patent, held that the confession was, under s. 25 of the Evidence 
Act, not admissible in evidence. 

Per GrAETn, C.J.-— S. 26 of the Evidence Act is not to he read a.^ 
qualifying the plain meaning of S. 25. In construing s. 25 the 
term “ police officer ” is not to be read in a tecbnical sense, hut 
in its tnore comprehensive and popular meaning 

Per Curiam. — S. 167 of the Evidence Act applies as well as to 
criminal as to civil cases. 

Per Gabth, C.J. (Poutifes:, J,, doubting). — The Court which 
under that section is to decide upon the sufficiency of the evidence 
to supixH’t the conviction is, in a case coming before the Court 
siud under s. 26 of the Letters Patent, the Court of review, not the 
Court below. Such decision is to be come to on being informed by 
the Judge’s notes, and if necessary by the Judge himself, of the 
evidence adduced at the trial. 

Per Curiam. — Apart from s. 167, the Court has power, in a case 
under cl. 26 of the Letters Patent, to review the whole <3ase on the 
merits, atul affirm or quash the conviction. 

The QiiEEH v. Hubeibode CnraDEB Ghose «... 


ammkL index . 


xif 

PftgC, 

EXECUTION CEE DITOE, lilABIIilTY OF ...... 65 

JSee Sale by Seeeiff. 

OF DECREE ......... 403 

iSee BECEIVEIi, PilOPEBTY IK HAKBS OF. 

SALE IN ■ . ■■ ■ . ■ . -■ ■ . ■ 133'^ 

&e Hikbb Widow. 

EXEMPTION FROM PROBATE DUTY .163 

See CoiJET Fees Act, Sen. I, cls. 11 & 12. 

FAILURE OF OBJECT OP GIFT SOS 

Charitabxe Gift. 

fa m ily custom — Trimogemiure—-Mitaksltara Law — Joint and 

se]}arate JProgerfg — Impart iUUfg,'] Althongli an estate be not what 
is technically known in the north of India as a raj^ or what is known 
in the south of India as a polliam^ the succession thereto maj’, under 
a htdaehar^ or family custom, be governed by the rule of primo- 
geniture. 

Where the family to which ancestral property held in this pecu- 
liar manner belongs is subject to the Mitakshara law, and the pro- 
perty is not separate, the succession, in the event of a holder dying 
without male issue, is given to the next collateral male heir in pre- 
ference to the widow or daughters of the deceased holder. 

That an estate is impartible does not im})iy that it is separate, and 
so to he governed by the law applicable to separate succession. 

WTiether the general status of a Hindu family be joint or divided, 
property which is joint will follow one, and pro*pi.u’fcy which is 
* separate will follow another, course of succession. 

Since in documents hi'tween Hindus and in the Mitakshara itself 
it is not unusual to find the leading niomhers ot a class alone men- 
tioned when it is intended to comprehend the whole class, a written 
statement of a fanuly custom, whereby an impartible estate pahses 
in the event of the holder dyinir whithout issue to his younger 
brother or his eULst son, need not to he construed as limiting the collateral 
succession to the two cases named, hut as providing genernlly that 
on failure of the direct male line, the nearest male heir in the colla- 
teral line shall succeed. 

Chiktamxtk u. Nowexjkho Kokwaei . , * , , 168 

Ptegs. XJ of 1793 ^ X of ISO^-^msGonUrn- 

ance of IFamilg Custom.'} In a suit to recover possession of an 
estate by virtue of an alleged family custom, under whiedj the estate 
was descendible to the eldest son to the exclusion of the other sons, 
and was impartible and inalienable, it was iiiieertain what the nature 
or origin of the tenure of the estate was, but there had been admit- 
tedly a settlement of it by Government at the time of the perpetual 
settlement. Jffeldf assuming tiie custom to have existed, that 
although by such settlement any incidents of the old tenure of the 
: estate were impliedly at an end, yet the settiemout did not of itself 

operate to destroy the family usage, even though the origin of it 
could not be shown, 

’1 1 ' Whether Begwlatlon XI of 1793 or Regulati'm X of 

. 1800 would govern a case where the claim rested only on a 
;> Si ' ; fcdhtlnuing family usage? 

. ^ Mdd on the evidence, that from the acts of the members of the 

. j the maimer of succession to the estatej even if it prevailed as 
: alleged, was probably not regax’ded by them in the light of a family 
,j t .fsh^tow^ bnt as one of the incidents or conditions of tenure | and that 
^ Mhcil ’^Ijhe settlement by Government the family had epnPidered till 
' ' ’ ^ tiesfe Inildenfe' at an end, and had 'treated the estafo as an ordinary 
; nn^er the Governmeht,^ and subject to the ordinary laws ! 
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of succession. Assuming the custom to have existed, it was of 
nature which could, without any violation of law, be put an end to. 

There appears to be no principle or authority for holding that a 
manner of descent of ^ an ordinary estate, depending solely on family 
usage, may not he discontinued either accidentally or intentionally, 
so as to let in the ordinary law of succession. Such family usages 
are in their nature different from a territorial custom, which is the 
lex loci binding all persons within the local limits in which It 
'prevails. ' 

Hajeissen Sll>r<3H X, Eamjoy Sxjkka MoZOOM3>AX£ ... 187 

PINE, EEPUND OF, ON QtJASHINO OF CONVICTION ... 354 

ISee High Co¥bt’s Ceiminai. Pbooeduee Act, s. 147. 

PULL BENCH, QUESTIONS OF LAW REFEEEED TO . . . 22G 

See Appeal to Peivy Council. 

gift. See Chaeitable Gipt, 

DEED OF, CONSTRUCTION OF 104 

AVe HrsTLir Widow. 

GOVERNMENT, LIABILITY OP . 11 

See Right OP Slit. 

GUARDIAN A JD . 388 

iSee Majoety Act, s. S. , 

HABEAS CORPUS, RETUEN TO WRIT OP . . . . , • 78 

See Small Cause Couet, Calcutta, Constitution op 

HIGH COURTS^ CRIMINAL PROCEDURE ACT (X OP 1875), 
s. 147’— transferred to Sigh Court — Refund of Mne on 
Quashing Conviction — S otes of JEmdence tahen "by Magistrate. "I 
The High Court has no power, under s. 147, Act X of 1875, to 
order a fine to be refunded on quashing a conviction. 

The Court in this instance decided whether the case should he 
transferred under s. 147 on the notes of the evidence taken, by the 
Magistrate at the trial. 

The Queen on the Peosecution oe Moead Ali v. Hadjee 
Jebun Bux , . . , ■. ■■■ ■ V ■>■: . ' ■ , :■ : '■ . : Mi 


JSfoUae to Prosecutor'-' 


Penal Code^ ss. 293 cf 224;— Specific Charge — Procedure on Transfer 
to Sigh Court.'] In an application for the transfer of a case under 
s. 147, Act X of 1875, in which the prisoner has been convicted and is 
undergoing imprisonment, it is in the discretion of the Court to ordex*,, 
for sufficient primd facie cause shown, that the case he removed without 
notice to the Crown. 

A charge under ss, 292 and 294 of the Penal Code 
should be made specific in regard to the representations and words 
alleged to have been exhibited and uttered, and to be obscene; and 
the Magistrate, in convictiiig, should in his decision state distinctly 
wliat were the particular representations and words w^hich he found 
on the evidence had been exhibited and uttered, and which he 
adjudged to he obscene within the meaning of those sections. 
Where no such specific decision has been given, the High Court, 
when the case has been transferred under s. 147, Act X of 1875, 
may either try the ease de novo^ or dismiss it on the ground that the 
Magistrate has come to no fining on which the conviction c^an be 
sustained. 

Tee Queen v. Upenpeonath Doss * . . ' . 
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IIINBUtAW .... 

See Act VIII of 1859, ss. 92 & S3 
See Pastilf Cfstom. 

JZTT (^<»^ira0i-Xntemi.2 The rule 

ing the recovery ot interest exceeding in i 

Bengal ®PP^^<=ablo to suits brouirht 
Debit Dotai Pobakaitick 

—-~^^X>eea of Gift io Widoie, 

tlie decision of the 
reversed by the Privy 
jnstrnmeiits was to give tlie 
use the proceeds as she chose 
or property purchsed by her 
her decease to her heirs. 

BHAaBTOTi Dexi ®. BaoiAiTATn Tbakooe 

ttw'-*!! ? “ current in Ben< 

whole blood succeeds in the case of an nndivi 
in preference to a brother of the half blood. 

Bajkishoee Lahoobt®. Gobibb Chcbbee 
Kammohex Bosses ®. Gobiito Chubdee La: 

Z „ With re.9pc 

to a Tfvomau after her marriage by her hiish-md* 
the brother, mother, and father are preferab c : 
HUBETMOnUB SlIAHA ®. SOBATTB ' 


See Majority, Agb op, 


KxiiAS OjiTODRa Fax. Chowbiirt' 

Constnwiwn of,‘] In this cas. 
n reported in 7 B. L. B. B 3 wn 
Council, who held that the effect of fch< 
widow an estate for life with power t< 
and consequently that the' proceeds 
out of the proceeds, would belong oi 


OwdnWcf? S^ar^! and Joint JPm- 

— A%bfa*r.] 

tL ioint 

o tlie surviving members of tho joint 
inst hi ”r l‘is debts 

mst his widows as his rcpresenlative.s. 

foonsenf governed by the 

e consent of his co-sharers, and in order to 

coun^ and not for the beneat of the loin? 
Mime his undivided share in a portio, of the 
joint fsmilv, on Ws 
tgagee the mortgaged share, or any portion 
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A suit by a surviving meuiber of a joint Hindu family subject to tbe 
Mitakshara 5aw, to recover a moiety of the uadivided share of a deceased 
member of the family in the joint family property, ought not to be dis- 
missed on the ground that all the members of the family bare not 
joined in bringing the suit, where it appears that the only other surviving 
member of the family has already sued for and recovered his moiety of 
the property, and disclaims all further interests, and is joined as a 
co-defendant in the suit. 

Phooi/BAs Eookwab V, Laxba Joqeshxie Sahoy , . .226 

HINBU LAW — 'MxiakslmTa — Widow — Maintenance — Joint Ancestral J5usi*‘ 
nesS'^JDehts incurred hy Manager of Joint ’Family in trading.^ A 
joint family property acquired and maintained by the profits of trade is 
subject to all the liabilities of that trade. 

Mamlal Thahursidas v. Lahmichand ioWowQ^. 

JOHtTEBA BiBBE V, SBEEaOPAB MiSSEE 47 

. — — Widow — Maintenance— Lien on Fsfaie of Mush and— Fond 

fide Furohaser^'] The lien of a Hindu widow for maintenance out of the 
estate of her deceased husband is not a charge on that estate in the 
hands of a "bond fide purchaser irrespective of notice of such lien. 

A Hindu widow, before she can enforce her charge for maintenance 
against property of her deceased husband in the hands of a purchaser 
from his heir, must show that there is no property of the deceased in 
the hands of the heir. 

Debts contracted by a Hindu take precedence of his widow’s claim for 
maintenance, and senible, that if a portion of his property is sold after 
his death to pay such debts, the widow cannot enforce her charge for 
maintenance against such property in the hands of the purchaser. 

QgjLCsre . — Whether a Hindu widow, by obtaining against her husband’s 
heir a personal decree for maintenance unaccompanied by any declaration 
of a charge on the estat.e, does not lose her charge upon the estate. 

Abhieaneb Naeain Coomabx Shoi?-a Malee Fat Mahabai . 365 

^ Widow i Sale of Might t Title ^ and Interest of—Fspecniion> 

of Decree — Arrears of Maintenance— Bights acquired hy Auction’- 
Furchaserll a Hindu, inherited from his father property ebarged, 

- under the Mitakshara law, with the maintenance of If, liis mother. O 
dying without issue, his property passed to D, his widow, who allowed 
the maintenance of B to fall into arrears. W brought a suit figainst D 
personally for the amount of the arrears, and obtained a money -decree, 
in execution of which Us right, title, and interest in tlie property left 
by her husband were sold. Neither the decree nor the sale proceedings 
declared the property itself to be liable for the debt. In a suit by the 
reversionary heir of (7, after the death of D, to establish his right of 
inheritance to, and to recover possession of C’.s estate, Meld, that the 
purchaser at the execution-sale took only the widow’s interest, and not 
the absolute estate, and therefore the plaintiff was entitled to recover. 

Baijijn Doobey tj. Beij Bhookun Lalb Awusti , , , 133 

1 ’Will — Clause restraining Fariition or Fnjoymentf] Where 

a Hindu testator gave all his immoveable property to his sons, but post- 
poned their enjoyment thereof by a clause that they should not make 
any division for twenty years, Meld, that the restriction was void as 
being a condition repugnant to the gift, and that the sons were entitled 
to partition at once. 

Mokookbo Labl Shaw v, Gohesh CnuifBEE Shaw , , . 104 

WILLS ACT 160 

See Wile, Aotestatioh oe. 
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HUSBAND AND WIFE , . . . 

See SucCESSioiir Ac% ss. 4 & 44, 

— ^ Married Womm*s ^Property det {III of 1874), 

ss, 7 if* S — Succession Act {Xof 1865), .9. 4 — Action for Trover — Wife 
against SushandJ] The plaintiff was, at the time o£ her marnage iu 
1870, possessed in her own right of certain articles of household fiirni- 
tiiro, given to her by her mother. Since January 1875 she had lived 
separate from her husband, hut the furniture remained in Ids house. In 
February 1875, her husband mortgaged the property to B, without the 
plaintiff’s knowledge or consent. In June 1875, one KCPt a creditor, 
obtained a decree against the husband, and B, in execution of which he 
seized the furniture as the property of the husband, and it remained in 
Court subject to the seizure. In July 1875 the plaintiff instituted a 
sxxit> in her own name in trover to recover the articles of furniture or 
their value from her husband, mi the ground that they were her separate 
property, and in August 1875 she preferred a claim in her own name to 
the property under s. 88 of Act IX of 1850. It was found on the facts 
that the furniture was the property of the plaintiff. The husband and 
wife were persons subject to the provisions of the Succession Act, s. 4, 
and the Married Woman^s Property Act, 1874. 

ffeld that, under s. 7 of the latter Act, the suit was maintainable 
against the husband. 

also, that the judgment for. the plaintiff in the suit, to recover 
the furniture or its value from the husband, could not, without satisfac- 
tion, liave the effect of vesting the property in the husband from the 
time of the conversion, and therefore the claim under Act IX of 1850 
was also maintiunabie. 

JBrimmead v, Marrison followed, 

Habbis Habbis. 

HABBIS U. KoYIiAS CHtJJTDEE BANDOPAMA 

ILDEaiTIMATE SONS . . 

See Hihbxt Law, 

IMMOVEABLE PROPERTY, INTEREST IN 

See Limii'ATION. 

IMPARTIBILITY 

See Family Custom. 

IMPRISONMENT 

See Dubess. 

INDIAN COUNCILS’ ACT, s. 22 , 

See Act VI ou 1874. 

'infant ikARBlAGE 

' See Adoption, Suit to set aside, 

INSERITANCE . . . , . ^ 27, 

See Hindu Law, 

iNJUifcafio]^ 

i ^ ^ ; i ’ See Act VIII m 1859, m, 92 & 93* 
t’ : “ Sm JuBisDioTioN, 

iM^CtlON OF DOCUMENTS > . . * . 

j I J I ^ S^ PbAOTIOH, 

' ^triT ON PBOKISSOEt NOTE PAYABLE BY 
BzcsAiraj! Ac®. 
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INTEEEST 92 

« See Hitof Law, 

LSF IMMOVEABLE FBOPERTT . . . , 163 

See Limitation. 

m FAB,TNERSHIP PROPERTY * . . , ■ , 168 

See CoFBT Fees Act, Sch, I, cls. 11 & 13. 

INTERIM INJUNCTION . 74 

Act VIII OF 185*9, ss. 92 & 93. 


ISTEMRABI MOKUBRAEI HmXim-^Death of Grantee wMovi Sdrs 
— JEsclieat — Recognition of Tenancy ^ Lands belonging to a zauiindari 
granted by the zatnindar under an absolute hereditary inokurrari tenure, 
do not, on the death of the grantee without heirs, revert to the zamindar | 
nor does the zamiiidar, under such circumstances, take by escheat a 
tenure subordinate to and carved out of his zamindari. 

Where there is a failure of heirs, the Crown by the general preroga- 
tive will take the property hy escheat, subject to any trusts or charges 
affecting it ; and there is nothing in the nature of a niokurrari. tenure 
which should prevetjt the Crown from so taking it subject to the pay- 
ment of the rent reserved under it. 

The recognition by the owner of lands of the interest of parties in 
po.'isession by the receipt of rent from them, constitutes a tenancy 
requiring to be determined by notice or otherwise before such parties 
can be treated as trespassers. 

Sonet kooeb Himmut Bahadooe . , . , . 391 


JOINT ANCESTRAL BUSINESS 470 

See Hindu Law. 

FAMILY DEBTS INCURRED IN TRADE BY MANAGER 

OF 470 

Hindu Law. 


PROPERTY, UNDIVIDED SHARE OP . . . 226 

See Hindu Law. 

PROPERTY ... 163 

See Famiuy Custom* 

— UNDIVIDED PROPRIETORS ,406 

See Damaoes, Suit fob. 

dUDGE ACTING IN ENGLISH DEPARTMENT OF HIGH COURT, 

POWER OF . . 219 

See Cbiminal Peocedube Code, s. 64. 

JURISDICTION 56, 409, 466 

See Sale by Shebiff. See Bengi-. Act III of 1864 s. 33 
i See Degdabatoey Biceee. 

dURISDICTION— for Land-^Letters latent, 1865, ol. 12— 

iion.'] In a suit brought against the owners of a mine adjacent to a 
mine belonging to the plaintiffs, the plaint alleged that a certain 
boundary line existed between the two mines, and prayed for a 
declaration that the boundary line w^as as alleged, and that the defend- 
ants might be restrained by injunction from working their mine 
within a certain distance from such boundary line. The defendants 
in their written statement disputed the plaintiffs’ allegation as to 
the course of the boundary line. The mines were situated out of 
the jurisdiction of the High Court, but both the plaintiffs and 

defendants were personally subject to the jurisdiction. Meld that ^ 
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the snifc was a suit for laud within cl. 12 of the Letters Parent, and 
therefore one which, the land being in the mofassil, the Court had no 
jurisdiction to try. 

On the facts stated in the plaint and before the filing of the 
defendant's written statement the Court granted an interim injunc- 
tion, and refused an application to take the plaint o:f the file. 

Th® East Indiast Baii,wax Company u. The BEmMi Coaid 

COMTAIJY 

JURISDICTION — for Land letters jPatent, 1865 cl 12---Deed 
of Trust <g^mng Trustees JPower of Sale of Land in the Mqfussil — 
Suit ly Creditor to have Trusts carried oufj] M and Z were the 
joint absolute owners of certain laid in the luofussil, 31 haying a 
li-anna share, and L the remaining 2-anna share, therein. During 
the absence of L in England, M executed, on behalf of himself and 
Ly a deed of assignment of the whole of the property to trustees, 
for the benefit of the creditors of the estate, which was heavily 
encumbered, on trust to sell the land and distribute the assets to 
the creditors. The Trustees accepted the trust, but difficulties 
afterwards arose in carrying them out. A suit was thereupon instituted 
by the plaintiff, a creditor, on behalf of himself and the other creditors, 
the plaint in which alleged that the trustees .were desirous of being 
discharged, and prayed that the trusts might be carried into effect j that 
the trustees might be removed ; and that a Receiver might be appointed 
to carry out the trusts. To this suit the trustees and if and iS were 
made defendants. L, who was in England, denied any power in Jfto 
execute the deed on Ins behalf : the trustees and M were personally 
subject to the jurisdiction. Piieab, J., in the Court below, 

that the plaint disclosed a good cause of action, as the Court, if it had 
jurisdiction, would have power to make a declaration binding against 
X as to the validity of the deed of trust, to appoint a Receiver of the 
estate, and to direct a sale which would bo binding on M and L ; but 
that tiio suit being one “ for land," within the meaning of cl. 12 of the 
Letters Patent, the Court had no jurisdiction to try it. 

Meld on appeal that the suit, having for its object to compel a sale 
of the whole of the land, including Ms share, tiio title to which was 
disputed, was a suit for land " within the meaning of cL 12 of the 
Letters Patent, and that the Court had no jurisdiction to try it. 

The Delhi akd Lohloh Bakh «. Woedib ..... 


OP CIVIL COURT . 

See Act XI oe 1865, ss. 6 k 12. 

OP SMALL CAUSE COURT 


See Bise. Act VIII op 186b, s. 98. 

LAWFUL POLYUAMOUS MARRIAGE . . ■ . 

See SxjccEssiOK Act, s. 56. 

tEASl GRANTED WHILE LESSOR IS OUT OF POSSESSION 
' ' See Lbssob ahl Lessee. 

PGISLATURE/pOWER OF 

See Act VI of 1874', 

:LfcS8i]S> SIGHTS OF 

' i i H LbsSok akd Lessee. 

AKI).’j-ES 


SSEB— isQSw grmiei i^Ue Zmsor is out of Posses^ 

, f. L®ssmj->^Suit for fomemon*'} , A„„ transfer, ,of property,.. 

f |g. HOI at, the, time of the tm'iefer In potjEofeoi ' 

, ' ' ^ ■ ; i i 'i I i il i ! l1 'i ri iP lill i r! i 5 1 '* w I r 
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183 

148 
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Where a patnidar, while out o£ possession of the patni estate, granted 
a durpatni thereof, held that the durpatnid<»r^s suit against third persons, 
who were in possession of the estate, to recover possession, would lie, it 
appearing that the plaintiff had paid an adequate consideration for the 
durpatni, and that the durpatni potta was not evidence of a contract to 
he performed in future on the happening of a certain contingency, or 
that if it were so that the plaintiff had done all he was hound to do to 
entitle him to specific performance of the agreement by the i^utnidar. 

LOKESTATH GhOSE JlTGOBUirDHOO Koy . . , . 

LETTERS OF ADMmiSTRATIOhT WITH WILL AOTEXED 
StrccESSioN Acr, s. 258, 

PATENT, 1865, CB. 12 

See JURISDICTXOK. 

on. 15 ' > . : 

See Appeal. 

~,^CL.2-6 . . ... 

See Evidence Acr, ss. 25,26, & 167. 

'v:,-;;' ' V" r"i " — -CL. 39 • . , ■ ' . ■ " ,■ 

See Act VI of 1874, 

LIABILITY OF EXECUTION-CREDITOR . . . . . , 

Sale BY Sheeiff. 

-y";.,, ■;,,,..„,.^: gqverxment' 

See Right of Slit. 

LIEN OF MORTGAGEE ON SALE OF BIGHT, TITLE, AND 

INTEREST OF MORTGAGOR 

See Mobtgage. 

WIDOW FOR MAINTENANCE 

See Hindu Law. 

LIMITATION , . , , • . 

See Beng. Act VIII of 1869, s. 27. 

— Act VIII of 1859, s* 24S-^DisahiHf^ under ss. 11 and 

12, Act XIV 0/1959.] The limitation of one year, provided by e. 246 of 
Act Vni of 1859, is subject, in the case of a minor, to he modified by 
ss. 11 and 12 of Act XIV of 1859. 

Mahomed Bahadur Khan v. The Collector of Bareilhj distinguished, 
on the ground that it was decided on an Act of a very special nature. 

The benefit of ss. 11 and 12 of Act XIV of 1859 is not limited to the 
period when the disability of minority has ceased, but applies also to the 
period during which the disability continues ; and therefore, during the 
latter period, it is open to the minor to sue by his guardian. 

Phoolbas Koonwlb V, Lalla Jogeshle 8 ahoy 

Act XIV of 1859, s, 1, cl$, 30 , 12, IB — Interest in Immom- 

ahle Broferiyll B, having borrowed money from A, executed in bis favor 
a bond (which was afterwards duly registered), in 'ivhich he engaged to 
repay the amount with interest on a day named, and hypothecated certain 
lands by way of security, with a condition that, in the event of the said 
lands being sold in execution of decree before the day fixed for repayment, 
A should be at liberty at once to sue for the recovery of the debt. 
Before the term for repayment expired, the mortgaged lands , were sold 
in execution of a decree obtained by another creditor on a second bond 
made by R, subsequently and subject to the bond made to A. In a 
suit by A against B and the purchasers of the lands at the execution-sale, 
A charged B personally, and also sought to realize the amount due on 
his bond by the sale of the mortgaged lands. Meldf that the claim was 
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in substance a suit for the reco?en 
interest in immoveable property, wi1 
Act XI¥ of 1859, and consequently wa, 
rule of limitation therein provided, and 
10 and 16 of the same section. 

Although A wag a V 

the lands, limitation did not run .Winsr. 
but only from the date fixed in the bond for 
dt^KESWAE Bass 

IiIMITATION^^,e25 JX of 1871. 
able Old Demand^ 


rery^or jmmoveaDie property, or of ar 
Within the meaning of cL l:i s 1 
was governed by the twelve years^ 
\ not by the rules provided by els. 

at liberty to sue from the date of tlm i 

inst his ' claim from':, that' 

'V- f-rrepayinent.'':',''':^'' 

MAHABEEB SlJfGfH ■ ; ' : . 

m *8 plaintiff a pi 

on the nth Angust 1869, payable on demand with interest 
hio smn either in ^ • • - 

on the note, Md payment was demanded for the firS 
187o. Act XIV ot 1859 contains 
accrua' of the cause of action in a suit oira rremr-r 
demand, but Act IX of 1871, which repeals Act XiV 
applic^ to suits brought after the 1st Api-il 1873, providerthaVf it 
pt action a suit shall be taken to arise on h^ ' ^ 

IfJv note after the demand, 

of action arose at the date of the note, and as a suit o 
teed under Act XIT of 1859 if U 
sequent repeal of that Act wmuld not 
Kogooe Chukdee Bose «?. 

ACT, s. 27 

^ee Easement. 

MAGISTBATE, NOTES OF EVIDENCE TAKEN I 
See High CotrEia* Ckiminai, Pbocebtt 

OEDEE SENMNC CASE TO, FOI 

See CiimiiTAL PaocEDBEB Code, s. 47i, 

MAINTENANCE, AEEEAES OP . 

See Hinde Wibow. * * " ' 

lien of widow for 

Hindu XiAw. • 

MAI]SrTENA]i^CE OF WIDOW 

See Hindu Law. • • • . 

MAJOEITY ACT (IX on 1875), s. S~Minor-Gi 
The appomtment of a guardiiui ai lifem is safi 
mmor party subject to s. 8, Act IX of 1876. and to , 

relates to i 

.notwithstanding tlmt such minor would bat for sue 
attained majority at 18. 

SUTTXA 0HOSAL??. SUTTYANUNB axr/^cfAa- 


'Frommori/ Xote 
' ■ a, promissory ■ not©'' 

. . t at '5 per cent 

1?^ pi’Hicipfil or interest was paid 

- time in Kovember 

HO provision as to the date of the 
- ™ a p™yy note payable ou 
loo% and xvhic?,h 

to arise on the date of the demand, 
held that the ..cause 

, , - , would have been 

: brought heiore the 1st April 1873, the 
the plaintiff’s right to sue. 
KaexiY C00MA.E Gstosi. . .. • 


-Act XL :. 

resident and domiciled i 
ofnmih borrowed in Calcutta 
unal money-lender, and 


.b^Mconseionabie. 
l-.m Calcutta, 
a sum of, 

», . . . . . . »^reed by big. 

b per cent, per aminm in 
I he executed the bond, was 
e neither his person nor h|g 

Court of Wards, or by any 
fenls in payment, the piain- 

pleaded his minority. 

,“f ?g® of ffiinority 

b hut the Hwdu U% und« . 
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which the defendant was not a minor at the time he executed the bond 
' and that therefore he was liableon it. 

On the merits of the case the lower Court (Pheab, J.) found that 
the agreement was unconscionahle and one which a Court of Equity 
would not enforce. Held by the Appeal Court (Gabth, G.J.^ and 
MAcritEESOK, J.), in accordance with the decision of Phear, J., that 
the plaintiff was only entitled to a decree for the amount actually 
received by the defendant from him, with interest at 6 per cent. 

Mothoohmohto Eoy 0, SoonsirnEo JSTaeaij!?' Deb 

MANAGER OF JOINT FAMILY, DEBTS INCURRED IN TRADE 
See Hindu Law. 

MARRIAGE BETWEEN PERSONS OF DIFFERENT CASTES, YALI 
DITY OF . . . . . . . . . . 

See Hindu Law. 

IN INDIA OF PERSONS WITH ENGLISH DOMI- 


Page 


CILE 


See SuccEsssioN Act, ss. 4 k 44. 

- REVOCATION OF WILL BY ... * 

See Succession Act, s. 56. 

SUIT FOR SPECIFIC PERFORMANCE OF CON- 


TRACT TO GIVE IN 

Nee Act VII 1 ob 1859, ss. 92 & 93. 


MARRIED WOMAN^S PROPERTY ACT 
See Husband and wife. 

MEASURE OF DAMAGES— Nee Damages, measuee of. 

MESNE PROFITS, SUIT FOR POSSESSION WITH . 
Nee Beng, Act VIII OF 1869, s. 27. 

MINORS . . .: 


^’ee Majoeity Act, s. 3. 

MINORS, POWER OF, TO GIVE PERMISSION TO ADOPT 
Nee ADOPTION, Suit to set aside. 

UNDER COURT OF VTA EDS ..... 

See Adoption, Suit to set aside. 

MISJOINDER 

See Hindu Law. 


108 

470 


MITAKSHARA LAW. 

See Famidy Custom. 


See Hindu Law. 


412;', 

. 148 ;;; 

74,' 
286 ,;; 

826^:; 
388 
289 
289 

22c 

163, 226 


MOFUS3IL SMALL CAUSE COURT 123 

See Act XI of 1865, SS. 6 & 12. 

MORTGAGE.— q/^Afor^ytfyee on sale of Title, and Interest of 

Morfffa^or — Wnt of Ji, fa.^^wchase at Slierijf’s sale at instance of 
Mofigageell N, M, and G borrowed from B a sum of Rs. 12,000, to 
secure repayment of vrhichthey executed in her favour a joint and several 
bond in May 1863, for payment of the said sum with interest on the 6th 
May 1864, and also a warrant to confess judgment on the bond on the 27tli 
All’ll 1864. AT, M, and O' executed a mortgage, in the English form, of 
certain property to JR, purporting to do so in pursuaaee of an agreement 
alleged to have been entered into between them and B at the time the 
money was advanced by R in 1863 ; but the evidence was not suffeient 
to show that such agreement had been entered into. Under a writ of/. 
fa,, issued previously to the mortgage of 1864, on the 23rd of March 


GENERAL INDEX. 


ill:;' 




ill 




1864 iii asuit against Mmd JSf, the Sheriff sold fn A am mi r i 
1864 the right, feibJe, and % 

gaged property, and A became tbe purchaser'^T^fi mm!hn”." 
of AOTinfifi¥£T“f otters on the mortgage of the 2?th 

P^operty/the Court beW 

that the /£ 3!., issued on the 23rd of ir«a • •» i 

would \reat such agreement ^ eonivaen 

^ P“ -^er^hTl/rStTt 

4 «i? 4 f.vaKS 5 » 

.iA'XS-.ii: t-sf ;; >«. 

mg the mortgage-debt was J mr tn^ purpose of realiz- 

ga^ ^ ^Jof 

•ttfslfe b^rsSrifftoi\‘^r6rol*To‘®“^® ’’“"S estabb-sbe.!, 
passed to i tbe shares Siand l ”™'*®*^® aortgago to S. and 

MeU further, that the sale by tL Sheriff in at 

title, and interest of iv; Jf, and G nnfi 

without notice of her mortgage and ^ ^t the instaee of J^, 

money, which riould appear to have been estimate?orr+f Purchase 
unencumbered shares, and no obiection 
the mortgagors, who had allowed J. L hofd^ nnel3f ^ 
ever since, the entire equitable estate in thi possession 

to have passed to -4. ^ be taken 

A mortgagee is not entitled by means of a j . 

collateral security, such as a bonr] av aav J'^^oree obtained on a 
equity of redemption separately. To allow^h^^t^^ ^ 

the mortgagor of a priyiiege thich^ 
tract of mortgage,— namely, a fair allowan^^of 

redeem the property. enable him to 

Bhugoobtoxt Dossbb V . Shajiaohtten Bose 


i MOBXGAGEE AND MORTGAGOR 

t i i ’, ; ' '' ■ Mobsd&ao®. 


MoSo? -iT instance op 


. 337 


iii^^STEAjBDE BBOBERTT, SUCCESSION TO 

■ , . ^ &« SBOOBssioir Act, ss, a & 44. * •. • 

commissioners ' . ' ' 

'StbM||||'|^ii J”’ i 8 hV A • . • 

4 ^ <1 H i I* i 1 '! f i' ) 1' *',4 5 ‘ , 

‘ ' H ! 1 , 1 1 1 il'ist- 1 i 4 ■ < f i 4 ' * U - 1 > i f ' ! < ■’■'•" > 
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KOTES OF EVIDENCE TAKEN BY MAOISTKATE . 

See High Cottbx’s Cbiminal Pbocedube Act, s, 147- 

NOTICE, DATE OF PUBLICATION OF .... 

See Sale bob Abbeaes oe Eeht. 


SERVICE OP ... 

See Sale toe Abbeaes oe Beitt, 


, TO PROSECUTOR 

See High Cotjbt’s Cbimie-al Pboceeueb Act, s. 147. 

ONUS PEOBANDI . . . . 289 

See Adoption, Suit to set aside. 

See Resitmption, Suit bob. 

ORDER GRANTINO APPEAL TO PRIVY COUNCIL .... 
See Appeal. 

IN DISCRETION OP LOWER COURT .... 

See Costs. 

OF DISCHARGE . . . . , . . , . 

See Cbiminad Pbocedueb Code, ss, 294—297, 

ON RECEIVER TO SELL . . . . 

See Receives, Pbopebty in the hands oe. 

SENDING CASE TO MAGISTRATE FOR ENQUIRY . 

See Ceiminal Peoceduee Code, s. 471, 

PARTIES 

See Hindu Latv. 

WITH ENGLISH DOMICILE MARRIED IN INDIA 

See Succession Act, ss. 4 & 44. 

PARTITION, CLAUSE RESTRAINING 

See Hindu Law. 

PARTNERSHIP PROPERTY, INTEREST IN 

See CouBT Fees Act, Sch. I, cis. 11 & 12. 

PATNI TENURE, SALE OF 

See Sale pob Aebeaes op Rent. 

PENAL CODE, ss. 292 & 294, CHARGE UNDER 

See High Couets' Ceiminal Peoceduee Act, s, 147. 

PERMISSION TO ADOPT, POWER OP MINOR TO GIVE 
See Adoption, Suit to set .aside. 

POLICE OFFICER WHO IS ALSO A MAGISTRATE, CONFESSION 
TO 

See Evidence Act, ss. 25> 26, & 167. 

POSSESSION, LEASE GRANTED WHILE LESSOR IS OUT OF 
NeaLESsoE and Lessee, 

, SUIT ^ FOR . . 

See Lbssoe and Lessee. 

WITH MESNE PROFITS, SUIT FOE ... 

See Beng. Act VIII op 1869, S. 27. 
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JPer MacpUrson, J. — Biile 4 of the Eules of 22nd June 1875, as to 
grants of probate, only applies to grants of the class mentioned in Rule 1, 
i.e.^ only to cases in which the application for probate is made after 1st 
April 1875, and not to cases in which the application was made before 
that date. 

Ik the Goobs oe Siiamachubk Mttllice ik the matteb of 
THE Petition of Rajeakee Bossee 

PROCEDUEE OM TRANSFER TO HIGH COURT 

See High Cofets’ Ceimikal Peocebuee Act, s. 147. 


Page. 


PROMISSORY NOTE PAYABLE By INSTALMENTS, SUIT 
See Bills of Exchange Act, 


ON DEMAND 


See Limitation. 

PROPERTY IN HANDS OF RECEIVER 
See Receivee. 

PROSECUTOR, NOTICE TO . . . « . 

See High Couets' Ceiminal Peogebttee Act, s 

PUBLICATION OF NOTICE, DATE OF . . / 

See Sale foe Aeeeaes of Rent. 

PURCHASE-MONEY, SUIT TO RECOVER , . . 

See Sale by Shebifp. 

PURCHASER AT AUCTION-SALE . . . . . 

See Resumption, Suit foe. 

— RIGHTS OF . 

See Hinbu Widow. 


SHERIFF’S SALE 


ON 


147. 


See Moetgage. 


See Sale by Sheeiff. 


UNDER WRIT OF FI. FA. 


BONA FIDE 


See Hinbu Law. 


QUESTION OF LAW REFERRED TO FULL BENCE 
See Abpeal to Pbiyy Council. 

RECEIVER, PROPERTY IN HANDS 0¥— Order on Meeciver to sdl-^ 
Mtachnent in MofusHl — Execution of Decree,'} By a decree of the 
High Court obtained by DM in November 1871 in a suit on a mortgage 
brought by him against JBC and PC, it was ordered that the suit should 
be dismissed against PC ; that the amount found due on the mortgage 
should be paid to Dili by BC ; that the mortgaged property, some of 
which was in Calcutta and some in the mofussil, should be sold in 
default of payment, and any deficiency should be made good by PC. 
The property in Calcutta was sold under tbe decree, and did not realize 
sufficient to satisfy the decree. DJf, thereupon, in August 1873, obtained 
an order for the transfer of the decree to the Mofussil Court for exe- 
cution : after the transfer PC died in December 1874, leaving a widow 
and an adopted son his representatives, against whom the suit was reviv- 
ed. The decree, however, was returned to the High Court unexecuted. 

In a suit for partition of the estate of PC deceased brought by PC 
against PC in tbe High Court, a decree was made in February 1871 
for an injunction to restrain B C from intermeddling with the estate or the 
accumulations, and for the appointment of the Receiver of the Court as 
Receiver, to wffiom all parties were to give up quiet possession, BQ was 
in that suit declared entitled to a moiety of the property in suit. 

Deld^ on application by DM to tbe High Court for an order that 
the Receiver should sell the right, title and interest of the widow and 
son of PC in the estate in Ms hands to satisfy the balance of his debt. 
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356 
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328 
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378 
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337 

55 

365 
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that DM was entitled to ah order that their inleresfc shoold be 
attached in the hands of the Keceiver* and that the Eeceiver should 
proceed to soil the same. 

Property in the hands of the Receiver of the High Court cannot be 
proceeded against by attachment in the mofussi!, 

HeKCHTODEB OhXTNBSE tJ. PBiJSfEEISTO CHUXBES 

EEGOO-NITION OF TENANCY ........ 

See IST'BMBABI HoKUEEABI TeOTBE. 

EE]^NI> OF FINE ON QUASHING OF CONTICTION 

See Hioh Cobbts’ Cbiminal Pbocebuee Code, s. 147. 

REGULATION X OP 1793, s. 33 ....... . 

See ADOPTION, Suit to set aside. 

XI OF 1793 ........ 

See Family Cdstom. 

— XXVI OB 1703, s. 2 

See Adoption, Suit to set aside. 

X OF 1800 . . , .... 

See Family Custom. 


VIII OF 1819, s. 0 
See Appeal. 


4 .Tk i 7 7 . Xiuo pay any rent ror tne 

.871, the defendent brought a amt against her for the rent of that 
J p defence that she was entitled to an abate- 


^ Ills frto her rent 5 the IIS rupees representing the annual 

■ which she had lost in consequence of the evic- 

1 that suit it was decided that the amount of abatement she was 
M i againat that ‘decision. In 

piaintif lor.fe purpose of obWiiing a pemaaent 
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abatement of her rent sbe claimed the precise measure of abatement, 
mz,, Es. 155, which she had claimed in the suit brought against her by 
the defendant. EeU, that the question was res judicata, it having been 
raised and decided in the former suit. 

Kobo Booboa Bosses v, Poyzbttx Chowdhby ... 200 

EESITMPTIOH, SUIT P0Br-0^^«s Prohmdi—-Auction-:Purclaser.'] Certain 
lands which had been let ont in putni were, on default by the putnidar 
in payment of rent, sold by auction under Keg. VIII of 1839 and pur- 
chased by M, who granted them in putni to the plaintiff. In a suit for 
resumption on the allegation that the defendants were in possession of 
a portion of the lands as invalid lahhiraj by withholding payment of the 
xnal rent thereof from after 1793, the defence was that the lands in dis- 
pute were valid rent-free lands existing as such from before 1790. 

MeU that, on the gr9imds of the decision of the Privy Council in JPari* 
har MuJcopadhya v. Modhdb Chandra Sabu, the principle that the onus 
is on the plainti:ffi to show that the lands are m^l applies to cases where 
the plaintiff, as in the present case, is the representative of an auction- 
purchaser. 

Abettnnessa r. Peaby Montrir MooEEEiTEE . . , 37S 

RETUEK TO WRIT OP HABEAS CORPUS 78 

See Small Cause Coubt, Calcutta, Coiststitutioit op. 

REVENUE, MATTERS CONCERNING . . . . . . . 11 

See Rioht op Suit. 

, SALE POR ARREARS OP ... . . .406 

See Baaiages, Suit poe. 

REVIEW -— Vin of 1859, s. 376 — Prror in LmoJ The production of 
an authority which was not brought to the notice of the Judge at the 
first hearing, and which lays down a view of the law contrary to that 
taken by the Judge, is not a sufficient ground for granting a review, 

Ellem Basheee . . . . , . . 184 

, , - ■ , ss. 367, 376 — Power of Judge to review 

judgment of his Predecessor!} A Judge has no power to allow a review 
of his predecessor’s judgment on the ground that he comes to a different 
conclusion on the facts of the case. The general words used in ss. 376 
and 378 of Act VIII of 1859 are controlled and restricted by the parti- 
cular words, and it is only the discovery of new evidence, or the correc- 
tion of a patent and indubitable error or omission, or some other parti- 
cular ground of the like description, which justifies the granting of a 

review. _ ^ ^ 

Roy Meghbaj v, Beejoy Gosikd Bubbal .... 197 

^Act XXVII q/* I860.} A review of judgment is admissible 

in proceedings under Act XXVII of 1860, although no express provi- 
sions for reviews are contained in the Act. 

Iisr THE Matteb op the Petition op Pooka Kooee . . . lOI 

REVIVAL OE CRIMINAL PROCEEDINGS AFTER DISCHARGE . 

See Ceimikal Peooehueb Code, ss. 294—297. 

BEVOCATION op WILL 148 

See SuccESSioK Act, s. 56. 

eight OB’ SUIT — liability of dovernment—^Acts done in IS seer else of 
Sovereign Powers — 21 4‘ 22 Viet., c, 106 — Matter of Pevenm-~~2l 
Qeo, III c. 70, s. 8.] The plaintiff, for some years before and up to Slat 
March 1874, carried on the business of a retail delear in ganja and sidhi 
in Calcutta, and occupied for that purpose certain shops and godowns 
duly licensed under the Government Regulations ■with respect to such 
gales. The license had be to renewed annually, and might, for sufficient 
cause, be withdrawn at any time within the year which terminated on 
31st March. On 4th March 1874, while the plaintiff was carrying on 
his business, the Superintendent of Excise for Calcutta put the riglit to 
sell ganja and sidhi for the year commencing the 18th April 1874 up to 
public competition, w^hicb was the usual way of distributinur the ycm-ly 
licenses. The sale notification ' contained a list of the shops with the 




— 22jri> JUKE 1875 , • . : 

Probate, Gbant OF. 

SALE BY SHERIFF UKDER WRIT OF FIERI WkClAS^Sale $nhm^ 
i^mnUy declared inmlid — Sait io recover d^urchase-money-^LiabiUty 
. of Mpceoutiofi- Creditor — Jurisdiction — Act 1859, ss» 201,242.'] 

i The plaint in a suit by A against B stated that, in a suit in which B 

recovered judgraent against (7, a writ of fi, fa. was, .on.. IStli June 

; 1866, issued on the application of B^ directing the SherifC of Calcutta 

; ’ ^ ' to levy the judgment-debt by seizure, and, if necessary, by sale, of the 

• * property of C in Bengal, Bebar, and Orissa, or in any other districts 

, ■ which were then annexed or made subject to the Presidency of Fort 

WilliaBi in Bengal j that the writ did' not authorize the execution 
thereof against immoveable property in Oudh ; that under the writ the 
; . ; / Sheriff, acting under instructions from B^ seized and put up for sale the 

’ ■ . ' Tight, title, and interest of C in a talook in Oudh, which was piirebasod 

by jD, to whom the Sheriff executed a bill of sale, and on receipt of the 
, ; . ; ; purchase-money paid a portion thereof to B and the balance to C, and 

; : J ' ' . . ^ put D into possession of the property, and he remained for some time 

i; ' i ' j*;!; 1 1 lit po#g6s&ion and in receipt of the rents and profits ; that, evontually in 

, '/ 1 ij ^ I i 5 f Itobeedinga ’ in Oudh, instituted' by B for partition of the property 

; . , ‘ purchased by him, the sale was pronounced to be null and void, and was 
H j ' < >1 and D was ^ removed from possession} and that the plaintiff 

!"= ■" |iiit€^uuthe' executor nf J!) to' -recover the whole of the purchase-money 

u i 1 *' bn appeal, aMrmingihe decision of Phtar, J., that the 

1 ' ‘ ^ ’ |»|Af^|il^ed:npm|is© of action?' 1st;, because a purchaser whO| aftef 
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localities where they were situated, but the right was reserval in case of 
combination, or for other cause, to transfer, before settlement, any shop 
from the Ineality specified, to souie locality in the neighbourhood ; 
and the conditions of sale were stated to be ; that the Collector <loes 
not bind himself to accept the highest bid ; that the settlement with tlie 
accepted auetiou-]-iurchasers will be contingent on the approval by tlie 
Police authorities of the proposed locality of the shop, and i he charueder 
of the applicant for license ; that the person accepted as the auetion- 
purchaser shall deposit at once u sum eijual to tin?, license fee payable for 
two months, and shall at the same time state in writing in what bii’ilding 
his shop w'ill be opened, it being understood that the above deponit will 
be returned to any person whose license is subsequently refused for Police 
reasons.” At the sale the plaintiff was the highest bidder for the been* 
ses for five shops for the sale of ganja and sidhi, and his bids w\;re re- 
corded ; and he also paid the deposit due in respect of the licenses 
amounting to Rs. 968. Subsequently the Excise Aiitliorites refused 
licenses to the plaintiff for the five shops, and failed to return the depoi^it 
made in respect thereof. In a suit broujrht by the plaintiff against the 
Secretary of State in Council for India, in which he alleged that the 
Govermnent had accepted his bid, and thereby contracted with him to 
give him the licenses and allow him to carry on his trade in gauja and 
sidhi, and that by their not giving him licenses, and so forcing him to 
close bis godowus and shops, they had committed a breach of contract 
for which be was entitled to damages , — Meldf on the evidence, per 
Pheab, J., that there was no contract between the plaintiff and the 
Govornment. JECeld also, both in the Court below and on apjieal, even 
assuming there was a contract, that the suit was not maintainable, 
being in respect of acts done by the Government In the exercise of 
sovereign powers. Suits such as might, previous to the passing of 21 & 
22 Yict., c. 106, have been brought against the East India Company, and 
siibseuqently against tlie Secretaiy of State in Council, aro limited to 
suits for acts done in the coudnefe of undertakings which might be 
carried on by private individuals without sovereign powers. 

Kobik’ Ohtd-ndee Dey V, The Sbcbetaby of State foe Iwoia 

RULES OF HIGH COURT, 6th JUKE 1874, ss. 50, 52 . , . 

See Practice. 
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tbe execution of the conveyance, is evicted by a title to which the 
covenants in the conveyance do not extend cannot recover the purchase- 
money from his vendors; 2nd, because the Sheriff was not the agent of 
B for the sale of the property, and therefore no privity of contract 
existed between B and JD ; 3rd, because D having been for some time in 
possession of the property and in receipt of the profits thereof, there 
had not been a total failure of consideration, and the plaintiff accord- 
ingly could not maintain tbe action in its present shape, for money 
had and received. 

The judgment of the High Court in Biseswar Zal SaTioo v. Bamtu- 
1ml Bingh explained by Phear, J., and ss* 201 and 242 of Act VIII of 
1859 observed upon. 

Doeab Ally Khait v, Khajah Mgheeooddeen ... 65 

SALE POR ARREARS OF REKT ^Begulation FIJI of 1819, 8 cf* 

14 — Suit for ^Reversal of Bale — Service of BoUce.'] Where, in a suit to 
set aside a pntni sale under Reg, VIII of 1819, it was proved that the 
notice of sale was first stuck up in the cutcherry of the ijaradar (the 
mehal having been let out in ijara by tbe putnidar), and on tbe refusal 
of tbe ijaradar’s gomasta to give a receipt of service, it w^as taken down, 
and subsequently personally served on the defaulting putnidar at his 
house, which was at some distance from tbe pntni mebal, lieldy that the 
object of the provision in Reg. VIII of 1819 as to service of notice of 
sale is not only to give notice of sale to tbe defaulter, but also to the 
under-tenants, and to advertise the sale on the spot for the information 
of intending purchasers; hut though those provisions had not been 
strictly complied with, yet as the plaintiff (tbe putnidar) did not allege 
that in consequence of tbe defective publication there was not sufficient 
gathering of intending purchasers, nor that the under-tenants were 
ignorant of the sale, and were prejudiced by such ignorance, nor that 
the mehal was sold below its value, held, that the defect did not amount 
to a sufficient plea ” under s. 14 for setting aside the sale. 

Bylcantlia Bath Sing v, Maharajalh BMraj Mahatab Chand 
dur commented on and distinguished, 

Goueee Lael Sixq-h u. Joodhistebb Hajeah .... 359 

Butni Tenure — Regulation VIII 

of 1819, s. 8, cA 2, if* s, of BuhlicaUon of Botice,'] The fact 

that the receipt of the notice of sale was dated the 15th of Bysack, and 
therefore did not show that the notice had been published at some time 
“ previous to that day/’ so as to satisfy the provisions of s. 8, cl. 2 of 
Reg. VIII of 1819, was held not to be sufficient ground for setting aside 
the sale of a putni tenure for arrears of rent. There being notbina: in 
the receipt to show the date on which the notice was published, no 
injury to tbe plaintiff having been proved, and it appearing that more 
than the time prescribed by the Regulation had elapsed before tbe sale 
actually took place, the Court refused to set aside the sale. 

It w'ould not be a sufficient plea” within the meaning of s, 14 that 
the receipt bad been obtained, or tbe notification published, on, instead 
of previous to, the I5th of Bysack. 

Matung-ee Cheex Mittee V, Mooeeaey Monux Ghose , , 175 

FOR ARREARS OF REVENUE 405 

Bee Damages, Seit eob. 

OF BIGHT, TITLE, AND INTEREST OF MORTG AGOR, LIEN 

OF MORTGAGEE IN ..... ... 337 

Bee MoETa AGE. 

WIDOW , . . 133 



Bee Hindu Widow. 



GENEBAL mDEJ, 


SALE, SUIT FOB EEVERSAl OF 

See Salb bob Aeebaes oe Bbot, * * ** 

^^^CAtI^' PBRSOH ENTITLED TO CEETIFl- 

See Abpbab. . • 

SECraiTF, DISMISSAL OF APPEAL FOE DEFAULT IN DEPOSIT 

&« Appbai to PBlVyCotTKOII,. 

SEPARATE PROPEETF ...... 

See CtrsToar. 

SEEYIGE OP ^NOTICE 

See Sale bob Abbeabs of Bens’* * * * • . 

SHEBIPP^S SALE, PUBCHASEE AT • , . ^ 

See MoBT^AaE. 

SMALL CAUSE COURT ACT ffIX ob IRKm n ao u 

Ccne struck offer i fault ia Appearance.] A CoDrt^T£i»n 0 
co«« .nder Actlx of ISSrcan, dari4 X f 

Bitting ot the Court, ea: parte restore a. cause once struck oiit under s 4^ 
Ruch^^ striking off may have been duly recorded ’ fn 

such a case It would be open to the defendant to apnlv Csot »«,!„ 
Buch ea: parte order, and the sufficiency of the croimd3' C.o T 

would be a question for the discretion of the Judge. ^ ^ “PpRcation 

Shib Chotdee Mtoiice ti. Kisses Deal Opabhea 

’ , constitution ov~jef 

IJC of 1860 and Act XZFI of 1864— -IFW/ ^ 

io — JSfwiUae from Arrent — » Corpus^ Meturn 


Sm Costs, 






SPECIFIC PERPORMAHCE OF ACBEEMEOT TO REFER TO ARBI 

.TRATIOSir ^ 

JSee CosTTEAOT Act, s. 28, 

SPECIFIC PERFORMANCE OF CONTRACT TO GIVE IN MARRIAGE, 
SUIT FOB . 

See Act VIII ot 1859, ss. 92 & 93. 

STATUTE 21, Geo. Ill, c. 70, s. 8. . 

See Bicht op Suit. 

— — 9 & 10, Will.. Ill, c. 15 

See CoiTTBACT Act, s. 28. 

3 & 4 Wim. IV, c. 42 

See CoiifTEACT Act, &. 28. 

17 & 18 Viet., c. 125 .... , . . . 

See CoKiEACT Act, s, 28. 

21 & 22 Vici, c. 106 ' . 

See Rio-ht op Suit. 

24 & 25 Viet., c. 67, 3. 22 ' . . 

See Act VI op 1874 

c. 104, 3, 9 . . , . . . 

See Act VI op 1874. 

* : 3. 15 , ■ . . . . , 18 

See SuPEBiiTTBNDEiircE OP High Cotjet. See Appeal. 

STBIDHAN 

SeeMmm Law. 

SUCCESSION ACT, s. 4 , 

See HusBAiirD ab-d Wipe. 

— (X OF 1865), ss. 4 & M^Mnsdand and Wife^. 

I^arties tuitJi Domicile married in India — Succession to 

MoreaMe Droxoerty,'} HAT, a British subject, liaving his domicile in 
England, married in Calcutta, in April 1886, C„ a widow, who at the 
time of the marriage had also an English domicile. C, after her 
marriage with JHJf, became entitled as next*of-kin to shares in the 
moveable properties of her two sons by her former marriage : these 
shares were not realized nor reduced into possession by C during her life. 
C died in 18'72, leaving her imsband, bat no lineal descendants. In 
March 1874, SLM filed his petition in the Insolvent Court, and all his 
property vested in the Official Assignee, In April 1875, letters of 
administration of the estate and effects of C were, with the consent of 
MMf granted to the Administrator-General of Bengal, by whom the 
shares to which 0 became entitled as next-of-kin of her sons were re- 
alized. In a special case for the opinion of the Court under Ch. VII, 
Act Vni of 1859, leldf that the domicile of the parties being in England, 
the English law was to be applied, and therefore the Official Assignee as 
assignee of the estate of EM w^as entitled to the whole fund realized by 
such shares in the hands of the Administrator-General. 

S. 4 of the Succession Act does not apply in respect of the moveable 
property of persons not having an Indian domicile. 

Milleb*'*;, The Admibisteatoe-Geb'ibal op Be^tgal ' . 

^ g. 50 , . _ . ■ . ^ , 

See Will, Attestatio]!T op. 
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SUCCESSION ACT (X of 1865), r. M-^-Memcation 0 / Wiii-^ZamM 
:Pofy^amom ^ Mar^e.] The will of » Jew, mode siibseqoeatlv to 
fas tot maraage, bot carriage m the lifetime 

si wifOf Aeid to be revoked bj each second marriage under s 

56 of tbe Succession Act. 

OabeijEl «?, Moboakai 

"t'T™! ^ '!"' " ' ' " ■ " ■ ' " f 2(58*“ Gfani of Ztotien of Ad* 

mimstraiion^th Will annea;ed^PraeUce.] Letters of administmtirm 

with the Will annexed may, under s. 258 of the Succession Act be 
granted after the expiration of seven dear days from the death of' the 
testator, 

Ih the Ooobs 03? Wixsoar • . . , 

TO MOVEABLE PBOPEETY 

See Sttccessiok Ac:r, ss. 4 & 44. • • # . 

SCBEAS 

See HiifBU Law. 

SUIT FOR DAMAGES FOR BREACH OP AGREEMEST TO RPPFB 
TO ARBITRATION . . . " 

See Co2fTBAC!r Act, b, 28. 

LAND os 

See JtnaiSBiCTio3sr. 

POSSESSION .... 

See Lessob akb Lbssib. • » 

WITH MESNE PROFITS . 

See Bbno. Act VIII of 1868, s. 27. . . . , 

.rent ...... 

See Bbs Jtjbicata, * • ' 




AGREEMENT TO 


1 - 


REFER TO ARBITEAITO.V 

See Cois-TBAOT Act, s. 28. * • . , 

GIVE IN MARRIAGE . .. . , ~ . CONTRACT TO 

See Act VIII of 1859, ss. 92 &QS. ‘ • 

VALUE OF CROPS 

See Bbko. Act VIII of 1869, s. 98.’ 

ON PROMISSORY NOTE PAYABLE BY INSTALMENTS 

See Bills ob Exohanob Act. 


TO RECOVER PUECHASE-MONEY 

See Sai^ by Shibibe. 

SUPERINTENDENCE OF HIGH COURT 
See Atbial, 


in'i?"-! 

Hill 

' m '■ 


tofrdlffcf f 

f with the decision, of the Cowte 

XXIH of im is forbidden by s. 27 of Act 

Aiklii oi iobl, and where there is no Question of ‘itirisdiofiAn 

I J , 1» rarmAtTFB OF THS PbTI^ OF Lv^xS Bom 

|S'ij|CT, recognition OF 'i , . 
f; ! ;; 'i f | f i| ; ‘Bbss. Act Vih'of 1869, “s. 27’ ’ 
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TEAXSPER OP CASE TO HIGH COURT, PROCEDURE ON . 

See High Couets’ Geimikaii Pkocedttes Act, s. 147. 

PROPERTY WHILE OUT OF POSSESSION 

See Lessob ahd Lessee, 

TEOTEE, ACTION FOR . , 

See Husbaitb and Wipe, ' 

TRUST DEED WITH POWER OF SALE OF LAND IN MOFUSSIL 
Jfbisdiction. 

UNCONSCIONABLE AGREEMENT . 

See Majoeity, Age of. 

UNDERTAKING BY PRISONER HOT TO SUE .... 

See Small Caifsb Cohbt, Calcutta, Constitution of. 

UNDIVIDED SHARE OF JOINT FAMILY PROPERTY 
Hindu Law. 

USER . , ^ . . . . 

See Easement.- 

USURY , 

/Sfee Majority, Age OF. 

VAGUENESS OF CHARGE . ... 

See Cbiminal Pbooedubb Code, s. 471. 

WIDOW, DECREE IN SUIT AGAINST 

See Hindu Law. 

LIEN OP, ON ESTATE OF HUSBAND FOR MAINTE- 

NANCE . . . 

See Hindu Law. 

MAINTENANCE OF 

See Hindu Law. 


WILL ^ . ■ . . 

See Hindu Law. 

, ATTESTATION OF-^Sueoesm% Act (X of 1865), s. m—Eindu 

Wills Act (XXT of 1870), 2,] By the Succession Act, s. 50, no paxti- 

eular form of attestation is necessary : tlierefore, where, to a document 
purporting to be ber last will and testament, the name of the testa-, 
trix was written hy A, and the testatrix then in his presence affixed her 
mark, and A in her presence wrote beneath it by the pen of A” and 
the testatrix was then identified to the Registrar who was present, by 
JR, who had seen her affix her mark to the document, and who in her 
presence put his signature as having identified her, held a sufficient 
attestation and probate was granted. 

In the goods of Rotmonby Dossbb 

WILL, REVOCATION OF 

Succession Act, s. 56. 

WITNESS, PRIVILEGE OF, FROM ARREST 

See Small Cause Couet, Calcutta, Constitution of. 

WRIT OP HABEAS CORPUS, RETURN TO ...... . 

See Small Cause Coubt, Calcutta, Constitution of. 

— — . FIERI FACIAS, PURCHASER AT SHERIFF'S SALE UNDER 

See Sale by Shbbiff. 

— SALE UNDER ^ " ' . ■ ' . . . , 

See MobtgIgb. 


